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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 7 
(T.D. 88 - 17) 


APPLICATION OF DOUBLE SUBSTANTIAL TRANSFORMA- 
TION TEST IN DETERMINING FOREIGN VALUE CONTENT 
FOR PRODUCTS IMPORTED FROM US. INSULAR 
POSSESSIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: This document gives notice that Customs has deter- 
mined that the double substantial transformation concept is appli- 
cable to products of U.S. insular possessions for the purpose of de- 
termining whether the products meet the value requirement enti- 
tling them to free entry under General Headnote 3a), Tariff 
Schedules of the U.S. (TSUS). General Headnote 3(a) provides for 
free entry into the U.S. of products of its insular possessions which 
do not contain foreign materials equal in value to more than 70 per- 
cent of their total value or more than 50 percent of their total value 
if the articles are ineligible for duty-free entry under the Caribbean 
Basin Initiative. Allowing the double substantial transformation 
concept to be applied means that the value of foreign material (that 
is, material that does not originate in an insular possession) may be 
considered as the value of material produced in the insular posses- 
sion for the purpose of the 70 or 50 percent value determination if 
the foreign material is transformed in the insular possession 
through a substantial processing operation into a new and different 
product with a different name, character or use, and the new and 
different product is then transformed into yet another new and dif- 
ferent product which is exported to the U.S. 


EFFECTIVE DATE: Apri! 13, 1988. 
FOR FURTHER INFORMATION CONTACT: Daniel Gluck, Com- 
mercial Rulings Division (202 — 566 - 2938). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


General Headnote 3(a), Tariff Schedules of the U.S. (TSUS; 19 
U.S.C. 1202), permits products of the insular possessions of the U.S. 
to be imported into the U.S. free of duty if certain qualifications are 
met. The insular possessions include the U.S. Virgin Islands, Guam, 
American Samoa, the Northern Mariana Islands, Midway Islands, 
Wake Island, Johnston Island and Kingman Reef. The purpose of 
General Headnote 3(a) is to promote the economic development of 
the insular possessions. Regulations concerning the insular posses- 
sions are set forth in Part 7, Customs Regulations (19 CFR Part 7). 

Duty-free entry is provided for products of the insular possessions 
if the products do not exceed a specified foreign value limitation. 
The products must not contain foreign material equal in value to 
more than 70 percent of their total value or more than 50 percent 
of their total value if the articles are ineligible for duty-free entry 
under the Caribbean Basin Initiative (CBI). All products of the insu- 
lar possessions are eligible for duty-free treatment under General 
Headnote 3(a) if they qualify. 

The Generalized System of Preferences (GSP) (19 U.S.C. 2461 et 
seq.) and the CBI (19 U.S.C. 2701 et seqg.), other programs imple- 
mented by Congress to promote economic development in certain 
parts of the world by permitting duty-free entry of certain products 
from designated countries if they meet certain qualifications, also 
both require products to meet a local value-added criterion to quali- 
ty for duty-free treatment. This means, that after it is determined 
that an article is a product of a beneficiary designated country 
(BDC), it then must be determined that a certain percentage of the 
cost of the product is attributable to direct costs of processing in the 
BDC and/or the costs of material produced in that country. In de- 
termining whether products meet the value-added criterion in both 
these programs, a concept known as double substantial transforma- 
tion is used. 

According to the double substantial transformation concept, the 
value of foreign material (that is, material that does not originate 
in a designated country) may be considered as the value of material 
produced in the designated country for the purpose of the value- 
added criterion, if the foreign material is transformed in the desig- 
nated country through a substantial processing operation into a 
new and different product with a different name, character or use, 
and the new and different product is then transformed into yet an- 
other new and different product which is exported to the U.S. 

Customs application of the double substantial transformation re- 
quirement in the context of GSP received judicial approval in The 
Torrington Company v. United States, 596 F. Supp. 1083, 1086 
(1984), Aff'd. 764 F. 2d 1563 (C.A.F.C. 1985). The Court of Interna- 
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tional Trade, after affirming Customs application of the double sub- 
stantial transformation concept, said: 


Regulations promulgated by Customs define the term “material 
produced” to include materials from third countries that are 
substantially transformed in the BDC into a new and different 
article of commerce. 19 CFR 10.177(a\(2). It is not enough to 
transform substantially the non-BDC constituent materials into 
the final article, as the material utilized to produce the final ar- 
ticle would remain non-BDC material. There must first be a 
substantial transformation of the non-BDC material into a new 
and different article of commerce which becomes “materials 
produced,” and these materials produced in the BDC must then 
be substantially transformed into a new and different article of 
commerce. It is noted that 19 CFR 10.176(a) distinguishes be- 
tween “merchandise produced in a BDC” and the cost or value 
of the “materials produced in the BDC” which demonstrates 
the contemplation of a dual substantial transformation 
requirement. 


The double substantial transformation concept has not as yet 
been applied in determining whether products of the insular posses- 
sions meet the applicable foreign value limitation. Recognizing the 
interrelationship between GSP, CBI and General Headnote 3(a) pro- 
grams, and the parallel intent of the three programs, Customs be- 
lieves that the concept should apply to General Headnote 3a) as 
well as to GSP and CBI. 

Because application of the double substantial transformation con- 
cept to the insular possessions had not been previously considered 
by Customs and because the issue is of significant interest to certain 
segments of domestic industry and to importers, Customs decided 
that comments should be solicited before making a determination. 
Accordingly, on July 13, 1987, Customs published in the Federal 
Register (52 FR 26154), a notice proposing to apply the double sub- 
stantial transformation concept to products of the insular posses- 
sions for the purpose of determining whether such products meet 
the foreign value limitation entitling them to free entry under Gen- 
eral Headnote 3(a). 


Discussion OF COMMENTS 


Twelve comments were received in response to the notice, seven 
of which strongly supported Customs proposal. 


FAVORABLE COMMENTS 


Four commenters stated that the Congressional intent of General 
Headnote 3(a), to ensure the economic development of the U.S. insu- 
lar possessions, would be supported by adoption of the double sub- 
stantial transformation concept. 

Several commenters pointed to the language added to General 
Headnote 3(a) after enactment of CBI and GSP as evidence that the 
double substantial transformation concept should apply to insular 
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possessions. Language was added in General Headnote 3 (a)iv) stat- 
ing that articles imported into the U.S. from an insular possession 
must receive no less favorable duty treatment than the treatment 
afforded such articles when imported from a CBI or GSP benefici- 
ary country. It was claimed that because double substantial trans- 
formation applies in GSP and CBI cases, resulting in non-benefici- 
ary material being transformed into material of the beneficiary 
country for the purpose of meeting the minimum value added re- 
quirement, not applying the concept to products of insular posses- 
sions would result in less favorable duty treatment to similar prod- 
ucts of the insular possessions. One commenter stated that the add- 
ed language demonstrates Congress intended to maintain the 
competitive position of the insular possessions relative to CBI and 
GSP beneficiaries. This intent, the commenter stated, is further 
demonstrated by the fact that while certain products are not eligi- 
ble for CBI duty-free treatment, the same products are entitled to 
duty-free treatment from the insular possessions if they meet the 
not more than 50 percent foreign value requirement. 

One commenter endorsed adoption of the proposed interpretive 
rule because the duty-free treatment afforded insular possessions by 
General Headnote 3(a) represents the only opportunity the insular 
possessions have to compete with foreign producers (who are unfet- 
tered by the immigration, minimum wage and environmental laws 
which govern insular possessions). Accordingly, it was argued that 
failure to apply the double substantial transformation concept 
under the Headnote would ‘severely limit the effectiveness of the 
Headnote and undermine the competitiveness of the possessions. 
This position was supported by another commenter who stated that 
the adoption of the proposed interpretive rule would allow the 
higher labor cost operations in insular possessions to compete with 
lower cost operations of foreign suppliers. 

Another commenter endorsed the proposed rule on grounds of 
public policy, fairness, and equity in that adoption would encourage 
economic growth and independence, create jobs and restore the 
competitive position of insular possessions recently imperiled by, 
among other things, the unstable condition of the dollar. 

One commenter stated the proposed interpretive rule is consist- 
ent with the legislative purpose of favored treatment of insular pos- 
sessions under General Headnote 3(a) and with the language of 
General Headnote 3(a). He argued that, by its terms, the Headnote 
expressly provided that foreign materials which are substantially 
transformed in insular possessions become materials which are the 
“growth, product or manufacture” of the insular possessions. These 
substantially transformed materials may then be further substan- 
tially transformed into new and different articles of commerce 
which, under the second category under the Headnote, qualify as 
products of insular possessions not containing foreign materials. 
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The same commenter cited Torrington Co. for the proposition that 
the Court of Appeals, in affirming the Court of International 
Trade’s decision, recognized the double substantial transformation 
concept in the context of GSP. Because the “materials produced” 
language in the GSP statute is conceptually identical to the lan- 
guage in the General Headnote 3(a), the commenter concluded, the 
double substantial transformation concept should be applied, as a 
matter of law, to products of the insular possessions. 


UNFAVORABLE COMMENTS 


The commenters who objected set forth the following arguments: 

(1) Applying the concept would grant a significant economic ad- 
vantage to insular possessions, thereby damaging competing busi- 
nesses which are not located in the insular possessions. 

(2) Certain materials such as petroleum materials and others 
that are excluded from duty-free treatment under the CBI should be 
specifically excluded from the proposed rule. Without this exclu- 
sion, the insular possessions would receive a distinct economic ad- 
vantage. For example, refiners in the possessions would have an ad- 
vantage over domestic refiners who must pay duty on foreign crude 
oil and petroleum product imports. 

(3) Adoption of the proposed rule would, in some way, deprive ar- 
ticles that are otherwise entitled to duty-free treatment under Gen- 
eral Headnote 3(a) standards from receiving that treatment. 

(4) The explanation of the double substantial transformation.con- 
cept set forth in the proposal could lead to. unnecessary confusion 
between origin quota regulations and the rules of interpretation 
concerning duty rates. Application by Customs of textile country of 
origin quota regulations to the rules interpreting rates of duty 
under General Headnote 3(a) could preclude the inclusion, for value 
content purposes, of the value of certain foreign textile materials 
imported into an insular possession, processed there into a constitu- 
ent material and then processed into a foreign article. 


CUSTOMS RESPONSE 


Customs generally agrees with the commenters supporting the 
proposal. Regarding the four comments opposing the proposal, Cus- 
toms responds as follows: 

(1) The insular possessions do receive a significant economic ad- 
vantage by General Headnote 3(a). Customs believes that it was the 
intent of Congress to give the insular possessions an economic ad- 
vantage when it enacted General Headnote 3(a). When the GSP and 
CBI programs were enacted, Congress also amended General Head- 
note 3(a), by the addition thereto of subparagraphs (iii) and (iv) re- 
spectively, to provide that articles imported under the Headnote 
shall receive duty treatment “no less favorable” than that afforded 
under the GSP or CBI. These Headnote amendments were inserted 
specifically to maintain the competitive position of the possessions 
relative to GSP and CBI beneficiaries. (With regard to the purpose 





6 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 17, APRIL 27, 1988 


of the amendment made in connection with the CBI, see House Re- 
port No. 266, 1983 U.S. Code Cong. & Ad. News, at 652.) 

Inasmuch as the double substantial transformation concept is ap- 
plied to GSP and CBI beneficiary countries, failure to apply the con- 
cept under General Headnote 3(a) would, as a practical matter, 
place insular possessions at a disadvantage in relation to GSP and 
CBI countries. While General Headnote 3(a) appears to afford insu- 
lar possessions a distinct duty-free advantage over GSP and CBI 
countries, considering the liberal value requirements, in reality, 
without recourse to the double substantial transformation concept, 
this Headnote value requirement could actually be more difficult to 
satisfy than the current GSP or CBI value requirement. In addition, 
insular possessions face several impediments in their efforts to ef- 
fectively compare with foreign producers. Their lack of natural re- 
sources and heavy industrial facilities and their increased produc- 
tion costs (due to strict immigration, minimum wage and environ- 
mental laws imposed by the U.S. Government) make insular 
possession producers dependent on imported manufactured materi- 
als. Without application of the double substantial transformation 
concept, a majority of processing operations, consisting of assembly 
and light manufacturing operations, could fail to meet the value 
content requirement of the Headnote. The double substantial trans- 
formation concept is, therefore, vital to the effective achievement of 
the Congressional intent of the Headnote 3(a) program of promoting 
the economic development of the insular possessions. 

(2) We are of the opinion that the double substantial transforma- 
tion concept should be applied to the insular possessions for all 
products, even those that are ineligible for duty-free treatment 
under CBI such as petroleum. When General Headnote 3(a) was 
amended by the CBI statute (Pub. L. 98 - 67, § 3214(a)), the 70 per- 
cent value requirement was adopted for all products other than 
those not eligible for CBI duty-free treatment and the 50 percent re- 
quirement was retained for products not eligible for duty-free treat- 
ment under the CBI. It could not have escaped Congressional notice 
that product coverage under General Headnote 3(a) is broader than 
the under CBI. The fact that after two specific amendments were 
made to the Headnote (effected by the CBI statute), Congress has 
not seen fit to limit product coverage demonstrates an intention to 
afford insular possessions a unique position in relation to CBI bene- 
ficiaries. Furthermore, it is also clear that by retaining the 50 per- 
cent requirement for CBlI-excluded products, Congress intended to 
provide the insular possessions with the advantage over CBI coun- 
tries of being able to import these products into the U.S. duty-free. 
Customs believes that as it is Congressional intent that the double 
substantial transformation concept should be applied to the insular 
possessions, it would be inappropriate for Customs to restrict appli- 
cation of the concept to only those products eligible for CBI duty- 
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free treatment. The proper avenue for such a determination would 
be Congressional action. 

(3) and (4) Customs believes that perhaps its proposal was not en- 
tirely clear. The double substantial transformation concept is only 
applicable to determine whether an article which is already deter- 
mined to be a product of an insular possession meets the foreign 
value limitation. Application of the concept would not in any way 
deprive an article otherwise entitled to receive duty-free treatment 
under General Headnote 3(a) from receiving that treatment. Cus- 
toms will still be determining whether an article is a product of the 
insular possessions in the same manner it always has. Application 
of the double substantial transformation concept, in fact, could only 
help certain articles that are determined to be products of the insu- 
lar possessions meet the foreign value limitation and thereby quali- 
fy for duty-free treatment. Applying the double substantial trans- 
formation concept would permit, contrary to the fourth comment, 
the value of foreign textile materials imported into an insular pos- 
session, substantially transformed there into a new and different 
product, and then processed into a foreign article, to be included in 
the non-foreign portion of the foreign value calculation. 


OTHER COMMENT 

One commenter stated that there are more insular possessions 
entitled to the benefits offered under General Headnote 3(a) than 
are mentioned in the background of the proposed rule. Customs rec- 
ognizes that the list of insular possessions in the background section 
may not be all-inclusive. However, it is not within the scope of this 
document to set out a definitive list of insular possessions. 


CoNCLUSION 


-After extensive review and careful consideration of the com- 
ments, Customs has concluded that the double substantial transfor- 
mation concept should apply to the insular possessions for the pur- 
pose of determining whether products of the insular possessions 
meet the foreign value limitation entitling them to free entry under 
General Headnote 3(a), TSUS. If foreign material (material not orig- 
inating in an insular possession) is transformed into a new and dif- 
ferent product in an insular possession and then that product is 
transformed again in that insular possession to yet another new 
and different product which is imported into the U.S., its cost will 
be considered part of the value of materials produced in the insular 


possession. 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
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However, personnel from other offices participated in its 
development. 
WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: March 25, 1988. 
Francis A. Keatine. II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 13, 1988 (53 FR 12143)] 


(T.D. 88 - 18) 


FOREIGN CURRENCIES 
Daity Rates FoR CounTRIES Not ON QUARTERLY LisT FOR FEBRUARY 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 


are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 

Holiday: February 15, 1988. 


Greece drachma: 


February 1, 1988 $0.007416 
February 2, 1988 .007424 
February 3, 1988 .007427 
February 4, 1988 .007388 
February 5, 1988 .007402 
February 8, 1988 .007388 
February 9, 1988 .007350 
February 10, 1988 .007402 
February 11, 1988 .007413 
February 12, 1988 .007318 
February 16, 1988 .007321 
February 17, 1988 .007321 
February 18, 1988 .007342 
February 19, 1988 .007337 
February 22, 1988 .007377 
February 23, 1988 .007321 
February 24, 1988 .007383 
February 25, 1988 .007375 
February 26, 1988 .007391 
February 29, 1988 .007386 
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South Korea won: 


February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
February 5, 1988 
February 8, 1988 
February 9, 1988 
February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


Taiwan N.T. dollar: 


February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
February 5, 1988 
February 8, 1988 
February 9, 1988 
February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


(LIQ-03 - 01 S:NISD CIE) 
Dated: March 2, 1988. 


ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 
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FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR FEBRUARY 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 88 —6 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 

Holiday: February 15, 1988 


Austria schilling: 


February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
February 5, 1988 
February 8, 1988 
February 9, 1988 
February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


Belgium franc: 


February 1, 1988 $0.028313 
February 2, 1988 .028409 
February 3, 1988 .028329 
February 4, 1988 .029289 
February 5, 1988 .028153 
February 8, 1988 .028201 
February 9, 1988 .028129 
February 10, 1988 .028281 
February 11, 1988 .028273 
February 12, 1988 . .027910 
February 16, 1988 .027980 
February 17, 1988 .028027 
February 18, 1988 .027949 
February 19, 1988 .027980 
February 22, 1988 .028201 
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Belgium franc (continued): 


February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


Denmark krone: 


February 1, 1988 $0.154321 
February 2, 1988 .155219 
February 3, 1988 

February 4, 1988 

February 5, 1988 

February 8, 1988 

February 9, 1988 

February 10, 1988 

February 11, 1988 

February 12, 1988 

February 16, 1988 

February 17, 1988 

February 18, 1988 

February 19, 1988 

February 22, 1988 

February 23, 1988 

February 24, 1988 

February 25, 1988 

February 26, 1988 

February 29, 1988 


Finland markka: 


February 9, 1988 

February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 23, 1988 


France franc: 


February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
February 5, 1988 
February 8, 1988 
February 9, 1988 
February 10, 1988 .175101 
February 11, 1988 .174734 
February 12, 1988 .172861 
February 16, 1988 .173280 
February 17, 1988 173491 
February 18, 1988 -173010 
February 19, 1988 .173220 
February 22, 1988 .174837 
February 23, 1988 .173280 
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France franc (continued): 


February 24, 1988 $0.174429 
February 25, 1988 
February 26, 1988 
February 29, 1988 


Germany deutsche mark: 


February 1, 1988 $0.591017 
February 2, 1988 .594530 
February 3, 1988 592417 
February 4, 1988 591611 
February 5, 1988 588755 
February 8, 1988 .589971 
February 9, 1988 .588062 
February 10, 1988 .591541 
February 11, 1988 .591191 
February 12, 1988 .583601 
February 16, 1988 585446 
February 17, 1988 .586063 
February 18, 1988 584624 
February 19, 1988 .585652 
February 22, 1988 .589797 
February 23, 1988 .585446 
February 24, 1988 589866 
February 25, 1988 .589275 
February 26, 1988 592593 
February 29, 1988 592312 


Ireland pound: 


February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
February 5, 1988 
February 8, 1988 
February 9, 1988 
February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


Italy lira: 
February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
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Italy lira (continued): 


February 5, 1988 

February 8, 1988 

February 9, 1988 

February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


Japan yen: 


February 1, 1988 

February 5, 1988 

February 9, 1988 

February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 


Netherlands guilder: 


February 1, 1988 $0.526177 
February 2, 1988 .529241 
February 3, 1988 .527287 
February 4, 1988 .526870 
February 5, 1988 .524384 
February 8, 1988 .525210 
February 9, 1988 .523697 
February 10, 1988 .526593 
February 11, 1988 .526316 
February 12, 1988 519751 
February 16, 1988 521295 
February 17, 1988 .521785 
February 18, 1988 520562 
February 19, 1988 521512 
February 22, 1988 

February 23, 1988 

February 24, 1988 

February 25, 1988 

February 26, 1988 

February 29, 1988 
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Portugal escudo: 


February 1, 1988 

February 4, 1988 

February 5, 1988 

February 8, 1988 

February 9, 1988 

February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 


Republic of South Africa rand: 


February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


Spain peseta: 


February 1, 1988 

February 2, 1988 

February 5, 1988 

February 9, 1988 

February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 


Sweden krona: 
February 12, 1988 
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Switzerland franc: 


February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
February 5, 1988 
February 8, 1988 
February 9, 1988 
February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


United Kingdom pound: 
February 1, 1988 
February 2, 1988 
February 3, 1988 
February 4, 1988 
February 5, 1988 
February 8, 1988 
February 9, 1988 
February 10, 1988 
February 11, 1988 
February 12, 1988 
February 16, 1988 
February 17, 1988 
February 18, 1988 
February 19, 1988 
February 22, 1988 
February 23, 1988 
February 24, 1988 
February 25, 1988 
February 26, 1988 
February 29, 1988 


(LIQ-03 - 01 S:NISD CIE) 
Dated: March 2, 1988. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 88 - 20) 
FOREIGN CURRENCIES 


Daity Rates FoR COUNTRIES Not ON QUARTERLY List FoR Marcu 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 


March 1, 1988 $0.007394 
March 2, 1988 .007369 
March 3, 1988 .007361 
March 4, 1988 .007366 
March 7, 1988 .007418 
March 8, 1988 .007471 
March 9, 1988 .007474 
March 10, 1988 .007477 
March 11, 1988 .007502 
March 14, 1988 .007496 
March 15, 1988 .007488 
March 16, 1988 .007475 
March 17, 1988 .007375 
March 18, 1988 .007380 
March 21, 1988 .007394 
March 22, 1988 .007382 
March 23, 1988 .007380 
March 24, 1988 .007421 
March 25, 1988 .007380 
March 28, 1988 .007502 
March 29, 1988 .007510 
March 30, 1988 .007508 
March 31, 1988 .007361 


South Korea won: 


March 1 - 4, 1988 
March 7, 1988 
March 8, 1988 
March 9 - 10, 1988 
March 11, 1988 
March 14, 1988 
March 15 - 16, 1988 
March 17 - 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 
March 28, 1988 
March 29 - 31, 1988 





U.S. CUSTOMS SERVICE 


Taiwan N.T. dollar: 


March 1 - 3, 1988 
March 4, 1988 
March 7 - 8, 1988 
March 9 - 25, 1988 
March 28, 1988 
March 29, 1988 
March 30, 1988 
March 31, 1988 


(LIQ-03 - 01 S:NISD CIE) 


Dated: March 2, 1988. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 88 - 21) 


FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR Marcu 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 88-6 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Austria schilling: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 7, 1988 
March 16, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 
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Belgium franc: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 7, 1988 
March 8, 1988 
March 9, 1988 
March 16, 1988 
March 17 1988 
March i8, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 


Denmark krone: 


March 1, 1988 $0.154979 
March 2, 1988 .154476 
March 3, 1988 .154178 
March 4, 1988 .154679 
March 17, 1988 .154250 
March 18, 1988 .153846 
March 21, 1988 .154202 
March 22, 1988 .153763 
March 23, 1988 .153965 
March 24, 1988 .155051 
March 25, 1988 .155521 


France franc: 


March 1, 1988 $0.175254 
March 2, 1988 .174581 
March 3, 1988 174277 
March 4, 1988 .174856 
March 7, 1988 .176165 
March 8, 1988 .176960 
March 9, 1988 .176929 
March 10, 1988 .176274 
March 11, 1988 -176991 
March 14, 1988 .176991 
March 15, 1988 .176678 
March 16, 1988 .175901 
March 17, 1988 .174125 
March 18, 1988 173611 
March 21, 1988 .174034 
March 22, 1988 .173777 
March 23, 1988 .174004 
March 24, 1988 .175223 
March 25, 1988 .175840 
March 29, 1988 .177305 
March 30, 1988 177211 
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Germany deutsche mark: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 7, 1988 
March 8, 1988 
March 9, 1988 
March 10, 1988 
March 15, 1988 
March 16, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 


Ireland pound: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 


Italy lira: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 7, 1988 
March 8, 1988 
March 9, 1988 
March 10, 1988 
March 11, 1988 
March 14, 1988 
March 15, 1988 
March 16, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 
March 28, 1988 
March 29, 1988 
March 30, 1988 
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Japan yen: 


March 2, 1988 
March 3, 1988 


Netherland guilder: 


March 2, 1988 
March 3, 1988 
March 4, 1988 
March 7, 1988 
March 8, 1988 
March 9, 1988 
March 16, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 


Portugal escudo: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 


Republic of South Africa rand: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 7, 1988 
March 8, 1988 
March 9, 1988 
March 10, 1988 
March 11, 1988 
March 14, 1988 
March 15, 1988 
March 16, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 
March 28, 1988 
March 29, 1988 
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Republic of South Africa rand (continued): 


March 30, 1988 $0.470146 
March 31, 1988 


Switzerland franc: 


March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 
March 7, 1988 
March 8, 1988 
March 9, 1988 
March 10, 1988 
March 11, 1988 
March 14, 1988 
March 15, 1988 
March 16, 1988 
March 17, 1988 
March 18, 1988 
March 21, 1988 
March 22, 1988 
March 23, 1988 
March 24, 1988 
March 25, 1988 
March 28, 1988 
March 29, 1988 
March 30, 1988 
March 31, 1988 


United Kingdom pound: 
March 1, 1988 
March 2, 1988 
March 3, 1988 
March 4, 1988 


(LIQ-03 - 01 S:NISD CIE) 
Dated: April 1, 1988. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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Judge NEWMAN. 


Before SmitH AND BIssELL, Circuit Judges,and Skelton, Senior Cir- 
cuit Judge. 


Smitu, Circuit Judge. 


ORDER 


Appellee Glaverbel S.A. (“Glaverbel”) moves to dismiss on the 
ground that the appeal is from a non - final order. Appellee United 
States (“Commission”) supports the motion and appellant Jeannette 
Sheet Glass Corp. (“Jeannette”) opposes it. We grant the motion 
and dismiss the appeal. 


BACKGROUND 


1. Proceedings at the ITC and Court of International Trade 


On March 16, 1983, Jeannette filed a petition with the Interna- 
tional Trade Commission (“ITC”) and the Department of Commerce 
alleging that imports of thin sheet glass (“TSG”) from Switzerland, 
Belgium, and the Federal Republic of Germany were materially in- 
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juring or threatening to injure materially the domestic industry. An 
antidumping investigation was initiated pursuant to 19 U.S.C. 
§ 1673b(a). Section 1673 prescribes imposing a duty on imports be- 
ing sold in this country at less than fair value if, by reason of im- 
ports of the involved merchandise, (1) an industry in this country is 
either materially injured or threatened with material injury or (2) 
the establishment of an industry in this country is materially 
retarded. 

The ITC conducted a preliminary investigation and made two 
negative preliminary determinations. It concluded that there is no 
reasonable indication that: (1) the domestic regular quality TSG in- 
dustry (viz., Jeannette) is materially injured or threatened with ma- 
terial injury by reason of imports of regular quality TSG from the 
three named countries allegedly sold at less than fair value 
(“LTFV”); and (2) the establishment of a high quality TSG industry 
in the United States is being materially retarded by reason of high 
quality TSG from Belgium or the Federal Republic of Germany al- 
legedly being sold at LTFV. (Thin Sheet Glass from Switzerland, 
Belgium and the Federal Republic of Germany, Inv. Nos. 
731 -TA-127, 128 and 129 (Preliminary), USITC Pub. No. 1376 
(May 1983)). 

Jeannette challenged the two negative preliminary determina- 
tions at the Court of International Trade. In an order dated March 
22, 1985, that court affirmed the ITC’s determination of no “mate- 
rial retardation” in high quality TSG, in effect terminating the 
matter on that issue pending any review by this Court. Jeannetie 
Sheet Glass Corp. v. United States, 607 F. Supp. 123 (1985). Regard- 
ing material injury in the regular quality TSG industry, the court 
decided that the “reasonable indication” standard used by the Com- 
mission was inconsistent with that used in Republic Steel Corp. v. 
United States, 591 F. Supp. 640 (1984), reh’g. denied, 16 Cust. B. & 
Dec., No. 14 (March 11, 1985). Consequently, it remanded the action 
for the ITC to reconsider its preliminary “no injury” determination 
in light of Republic Steel and to report to the court within 30 days 
its findings and redetermination. Jd., 607 F. Supp. at 133. 


On June 11, 1985, the Court of International Trade denied with- 
out opinion the ITC’s motion to amend judgment by certifying the 
“reasonable indication” question for interlocutory appeal under 28 
U.S.C. § 1292(b). 

On July 12, 1985, the ITC on remand applied the Republic Steel 
standard and reached an affirmative preliminary injury determina- 
tion. On September 10, 1985, the Court of International Trade is- 
sued an order affirming that determination of the ITC. 


2. Appeals Here—“Injury” Determination 


Several appeals from the “injury” aspect of the March 22, re- 
mand order were filed by intervenors and docketed in this Court as 
Nos. 85 — 2554, 85 —- 2555, and 85 — 2589. Jeannette moved to dismiss 
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those appeals as interlocutory, and the motion was granted by order 
of June 2, 1986. That order also dismissed as interlocutory, sua 
sponte, Appeal Nos. 86-519 and 86-700. Those were appeals by 
the Commission and Glaverbel of the September 10 order. 

On July 8, 1986, two petitions for rehearing of the June 2 order 
were denied by this Court without prejudice to the Court of Interna- 
tional Trade amending its order to include a statement of certifica- 
tion under 28 U.S.C. § 1291(d\(1) or changing its order if so inclined. 


3. Appeals Here—"Material Retardation” Determination 

Jeannette’s original appeal in this case (No. 84 —- 2455) was an ap- 
peal of the same March 22, 1985 order involved in the dismissed ap- 
peals. Whereas those appeals focused on injury in the regular quali- 
ty TSG industry, Jeannette’s appeal focused on “material retarda- 
tion” in the high quality TSG industry. Jeannette also filed a 
motion to dismiss or, in the alternative, to stay the appeal because 
“the order of March 22, 1985, is not final in all respects.” Jeannette 
said that it filed the appeal only to safeguard its right to appeal but 
believed that its appeal was premature. It argued that Rule 54(b)! of 
the court’s rules contemplates that a final judgment with respect to 
less than all the claims before the court will issue only where there 
is an express determination, which there is not in the March 22 or- 
der, that (1) there is no just reason for delay and (2) judgment 
should be entered. The order would become final, argued Jeannette, 
when the remand on “material injury” was complete. 

Jeannette’s motion was successful; the appeal in 85-2455 was 
stayed by this court pending resolution by the Court of Internation- 
al Trade of the remaining issues. 

After the Court of International Trade issues its order of Septem- 
ber 10, 1985, Jeannette, who viewed that order as final, appealed 
from that portion of the order relating to material retardation. 
That appeal was filed here as No. 86-609. On Jeannette’s motion, 
the two appeals (Nos. 86 - 609 and 85 - 2455) were consolidated and 
became No. 85-2455 to proceed in accordance with the briefing 
schedule previously established in No. 86-609. Briefs were filed 
and oral argument heard. 

Glaverbel now moves to dismiss the consolidated appeal, arguing 
that the case involves separate judgments—one for affirmance (no 
material retardation) and one for remand (material injury). Under 
Fed. R. Civ. P. 58, alleges Glaverbel, “every judgment shall be set 
forth on a separate document,” but that was not done here, and 
hence, there is no jurisdiction to hear the appeal. Glaverbel also ar- 


1 Rule 54(b) reads as follows: 


om JUDGMENT UPON MULTIPLE CLAIMS OR INVOLVING MULTIPLE PARTIES. 

When more than one claim for relief is presented in an action, whether as a claim, counterclaim, cross-claim, or 
third-party claim, or when multiple parties are involved, the court may direct the entry of a final judgment as to one 
or more but fewer than all of the claims or only wi 
delay and upon and [sic] Y~“y- direction for the entry 
tion, any order or other form of decision, however Genign which adjudicates tower 1 than all the claims or the 
rights and liabilities of fewer t than all the parties shall not terminate the action as to any of the claims or parties, 
the order or other form of decision is ae to revision at any time before the entry of judgment adjudicating all the 
claims and the rights and liabilities of 
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gues that, if appeals from the March 22 and September 10 orders of 
the CIT upon which this appeal is based were already dismissed as 
interlocutory in other cases, dismissal here is likewise warranted. 
The Commission supports the motion. 

Jeannette opposes the motion, urging that, despite the trial 
court’s failure to certify the “material retardation” issue presented 
for review, this Court should consider the appeal under the collater- 
al order doctrine of Cohen v. Beneficial Industrial Loan Corp., 337 
US. 541 (1949). 

Not irrelevant to the motion is the rejection in American Lamb 
Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986) of the “reasonable 
indication” standard adopted by the Court of International Trade in 
Republic Steel and Jeannette Sheet Glass. Based on American Lamb, 
the Commission on August 19, 1986, filed in Jeannette a motion for 
reconsideration of the injury issue, which is still pending before the 
Court of International Trade. 


IssUE 


Whether this Court will decide, without proper certification by 
the Court of International Trade, an appeal of a claim resolved by a 
decision of that court when there is another claim that is still being 
pursued at the agency level.? 


OPINION 


Two orders are involved here: an order of March 22, 1985 and one 
of September 10, 1985. Both have two aspects, the first of which is 
identical in each, i.e, the Court of International Trade affirming 
the preliminary determination at the ITC of no “material retarda- 
tion” in the high quality TSG industry. That aspect is “final” in the 
sense that no further agency action is needed. However, the “mate- 
rial injury” aspect (in the regular quality TSG industry), though dif- 
ferent in each order, is not final. 

In the March 22 order, the “material injury” aspect involves a 
specific remand to the ITC for redetermination in light of a stan- 
dard the Court of International Trade believed correct (but which 
has since been held incorrect by this Court). That clearly is non-fi- 
nal, as Jeannette and the Commission apparently concede, and as 
this Court held in its order dated June 2. 

The June 2 order also held that the “material injury” aspect of 
the September 10 order was non-final, based on the authority of 
Cabot Corp. v. United States, 788 F.2d 1539 (Fed. Cir. 1986). We are 
in agreement with that holding. In Cabot, an order of the Court of 
International Trade, which remanded the case to the ITC for further 
findings and redeterminations to be reported to the court within 90 
days, was held to be interlocutory in nature. Though the September 
10 order affirmed the ITC’s preliminary “injury” determination, it 


2 Because that question is answered in the negative, we do not address Glaverbel’s Rule 58 argument. 
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was not final under Cabot because further proceedings at the agen- 
cy level were necessary before the case became final. Thus, a final 
determination of no injury had to be made at the ITC and a prelimi- 
nary and final determination of LTFV had to be made at the Inter- 
national Trade Administration (“ITA”) of the Department of Com- 
merce. American Lamb Co. v. United States, 785 F.2d 994, 998 - 99 
(Fed. Cir. 1986). 

Hence, the issue before us is the same with respect to both the 
March 22, 1985 and September 10, 1985 orders: whether Jeannette 
can seek to appeal the final part of an order comprising a final and 
non-final part. Those “parts,” however, are in essence dispositions 
of two “claims” within the scope of Rule 54(b) of the United States 
Court of International Trade Rules, which is identical to Fed. R. 
Civ. P. 54(b). The non-final “claim” concerns “dumping” regular 
quality TSG at LTFV and the final claim concerns “dumping” high 
quality TSG at LTFV. That is a classic situation for Rule 54(b) certi- 
fication, yet there was none here. Without it, the appeal must be 
dismissed.° 

As stated by this Court in Aleut Tribe v. United States, 702 F.2d 
1015, 1020 (Fed. Cir. 1983): “[a]Jn appeal from the order that dis- 
poses of only some claims of an action may not be made without 
waiting for a decision on the remainder of the case, unless the re- 
quirements of Rule 54(b) of the Federal Rules of Civil Procedure are 
met.” (Emphasis in original). Thus, 


Rule 54(b) requires two steps before an appeal can be perfected. 
The trial judge must make (1) ‘an express determination that 
there is no just reason for delay,’ and (2) an ‘express direction 
for the entry of judgment.’ The ‘combination of the direction 
and determination can be referred to as a “certification” that a 
particular judgment is ripe for review.’ 10 C. Wright & A. Mill- 
er, Federal Practice and Procedure § 2660, at 82 (1973). 


Id. 

Under Rule 54(b), the trial judge “is a ‘dispatcher’ who decides 
whether to release his decision for appellate consideration by mak- 
ing an express determination that there is no just reason for delay. 
(Cases omitted.)” Id. at 1020 - 1021. The trial judge is permitted “to 
determine, in the first instance, the appropriate time when each ‘fi- 
nal decision’ upon ‘one or more but less than all’ of the claims in a 
multiple claims action is ready for appeal.” Id. at 1021. As stated in 
Samuel v. University of Pittsburgh, 506 F.2d 355, 361 (3rd Cir. 
1974), “the knowledge bred of the district court’s proximity to the 
case can be brought to bear on the question of the propriety of im- 
mediate review.” See also Sargeant v. Johnson, 521 F.2d 1260, 1264 


3 Nor was there certification under 28 U.S.C. § 1291(dX1), which states: 


(dX1) When the chief judge of the Court of International Trade issues an order under the provisions of section 256(b) 
of this title, or when any judge of the Court of International Trade, in issuing any other interlocutory order, includes 
in the order a statement that a controlling question of law is involved with respect to which there is a substantial 
ground for difference of opinion and that an immediate appeal from that order may materially advance the ultimate 
termination fo the litigation, the United States Court of A: for the Federal Circuit may, in its discretion, permit 
an appeal to be taken from such order, if application is to that Court within ten days after entry of such order. 
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(8th Cir. 1975) (the appeal here “fails to appreciate the salutory pur- 
pose and importance of Rule 54(b).”). 

Certification is therefore within the discretion of the trial judge 
who should “carefully consider[ed] the competing equities.” Chapar- 
ral Communications, Inc. v. Boman Industries, Inc., 798 F.2d 456, 
459, 230 USPQ 535, 537 (Fed. Cir. 1986) (“the need for an immedi- 
ate appeal was clearly outweighed by the policy against piecemeal 
adjudication.”). Though “there may be exceptional cases where an 
appellate court is justified in mandamusing the district court to exe- 
cute the certificate, * * * as a general proposition a refusal to exe- 
cute * * * will not be interfered with by an appellate court.” 6 J. 
Moore, W. Taggart & J. Wicker, Moore’s Federal Practice 54.41[3] 
at 751 (hereafter “Moore’s Federal Practice”) (emphasis added.) Cf. 
Makuc v. American Honda Motor Co., 692 F.2d 172, 173 (1st Cir. 
1982) (“we are unaware of any cases in which a court of appeals has 
reviewed the denial of a Rule 54(b) motion * * * [or] * * * where 
mandamus powers have been applied to require the granting of a 
Rule 54(b) motion.”). 

Jeannette would have us ignore Rule 54(b) and decide the appeal 
under the collateral order exception to the “final order” rule. To 
fall within the exception, a collateral order must be at a minimum: 
(1) conclusively determine the disputed question; (2) resolve an im- 
portant issue completely separate from the merits of the action; and 
(3) be effectively unreviewable on appeal from a final judgment. 
Cabot Corp.v. United States, 788 F.2d 1539, 1543 (Fed. Cir 1986). 
However, given the strong policies underlying Rule 54(b), and finali- 
ty in general, we will not engraft in this case the collateral order 
exception onto the Rule 43(b) requirement. 

The “final order” rule reflects a “strong congressional policy 
against piecemeal reviews and against obstructing or impeding an 
ongoing judicial proceeding by interlocutory appeals.” Heat & Con- 
trol, Inc. v. Hester Industries, Inc., 785 F.2d 1017, 1020, 228 USPQ 
926, 928 (Fed. Cir. 1986) (quoting United States v. Nixon, 418 U.S. 
683, 690 (1974)). The Supreme Court in recent decisions has indicat- 
ed that departure from the rule will be allowed “only for the limit- 
ed category of cases falling within the ‘collateral order’ exception 
delineated in Cohen v. Beneficial Industries Loan Corp., 337 US. 
541m 69 S. Ct. 1221, 93 L.Ed. 1528 (1949).” Cabot Corp. v. United 
States, 788 F.2d 1539, 1543 (Fed. Cir. 1986) (emphasis added.) That 
exception is a “narrow” one whose reach is limited to trial court or- 
ders affecting rights that will be “irretrievably lost” in the absence 
of an immediate appeal. Richardson-Merrell, Inc. v. Koller, 105 S. 
Ct. 2757, 2761 (1985). 

Adopting Jeannette’s argument would improperly extend the nar- 
row Cohen exception to orders that are not merely “collateral” to 
the main action, but are the very claims themselves. We will not do 
that here. Instead, we approve of the rationale expressed in Hooks 
v. Washington sheraton Corp., 642 F.2d 614 (D.C. Cir. 1980). There, 
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plaintiff contended that the Rule 54(b) need for certification was in- 
applicable because certain third party claims were “collateral” to 
the basic dispute resolved by the judgment entered by the clerk. 
Plaintiffs urged what the court characterized as a “reverse collater- 
al order” theory, maintaining that the clerk entered judgment 
should be considered final and outside the scope of Rule 54(b) be- 
cause the remaining claims were collateral thereto. The Court re- 
jected that argument. It reasoned that the collateral order doctrine 
applies only to “certain remedial and procedural matters that are 
separable from and not ingredients of any identifiable claims for re- 
lief’ and it does not apply when the collateral matters “themselves 
constitute the claims for relief.” 642 F.2d at 618. Citing “two nota- 
ble commentators” (10 C. Wright & A. Miller and 6 Moore’s Federal 
Practice), the Court stated: 


Without question the better view is that Rule 54(b) applies only 
when there are multiple claims and the collateral order doctrine 
applies to the determination 7 a matter that really is nor an in- 
gredient of any identifiable claim. A ‘claim’ for purposes of the 
collateral order doctrine, like the request for security costs in 
Cohen, is not a ‘claim for relief? within the meaning of Rule 
54(b) inasmuch as the rule refers only to claims in the sense of 
the substantive right being asserted—the cause of ac- 
tion—rather than requests that are incidental to the procedure 
for obtaining a judicial award and enforcing it. 


Id. at 618. (Emphasis in original.) See also United States Bonding 
Ins. Co. v. Stein, 410 F.2d 483, 486 n.3 (8rd Cir. 1969) (appellant ap- 
pealed without Rule 54(b) certification the grant of summary judg- 
ment on one of multiple claims; the court rejected an argument 
based on Cohen, reasoning that “the object of the summary judg- 
ment was one of the claims for relief sought in the action and was 
most certainly one of the ingredients of the substantive claim.”). See 
generally 6 Moore’s Federal Practice, 54.31 at 473 - 75. 

By-passing Rule 54(b) under the guise of Cohen would be especial- 
ly troublesome in this case. Jeannette argues that the material re- 
tardation aspect of the order, relating to the high quality TSG in- 
dustry, “addressed specific facts and specific legal issues * * * that 
had nothing to do with the facts and legal issues regarding material 
injury of the regular quality TSG industry” (emphasis in original). 
Yet, when Jeannette earlier moved to dismiss or stay the original 
appeal in No. 85 - 2455, it argued that “[mJany of the facts involved 
in this litigation, particularly those facts concerning the manufac- 
turing process and the steps necessary to produce "high quality’ ver- 
sus ‘regular quality’ thin sheet glass, are pertinent to both the issue 
of material injury and the issue of material retardation.” We should 
not have to sort those arguments as part of a Cohen analysis. Rule 
54(b) properly requires the trial judge to sort them out and allow 
appeal of one of the claims if he or she deems it appropriate. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 17, APRIL 27, 1988 


The trial judge should also be the one to test Jeannette’s argu- 
ment that it will be harmed by an inability to obtain immediate re- 
view. By the time later review occurs, argues Jeannette, it. may al- 
ready be in the high quality TSG market, making the relevant in- 
quiry “material injury,” not material retardation. Or, Jeannette 
argues, the “material retardation” may have been so successful by 
the time final appeal arrives that Jeannette is no longer in the posi- 
tion of being able to enter the high quality TSG industry. No one 
can better assess those speculative arguments than the trial judge 
who sat through a trial involving those industries. Rule 54(b) allows 
him or her to do that. 

Also relevant to our decision is that the trial judge has before 
him the Commission’s motion to reconsider, in light of this Court’s 
decision in American Lamb, the “injury” aspect of the case and to 
affirm the ITC’s earlier holding of no preliminary injury. Resolu- 
tion of that motion in the Commission’s favor could speed up great- 
ly the material injury aspect of this case, leading to that aspect and 
“material retardation” being before us in the near future. 

Jeannette argues that Maier v. Orr, 754 F.2d 973, reh’g. denied, 
758 F.2d 1578 (Fed. Cir. 1985) supports its position. Maier involved a 
district court order commanding the Secretary of the Air Force to 
reinstate Maier on active duty with back pay, retroactive promo- 
tions, longevity credit, and other entitlements which. she would 
have received had she not been improperly discharged. This Court 
rejected Maier’s argument that the order was not final and there- 
fore not appealable. It held that the order was sufficiently injunc- 
tive in nature to justify this Court taking jurisdiction under 
§ 1292(a)(1).4 The order in this case, however, is not of the injunctive 
type—hence, Maier is distinguishable. 

The Maier court in dicta added: “Moreover, the order is so funda- 
mental to the litigation that both policy and common sense would 
dictate that [the Court should] assume jurisdiction under the rule of 
Gillespie v. U.S. Steel. Corp., 379 U.S. 148.” Gillespie illustrates an 
exception to finality that has on occasion been used by this Court, 
Tenneco Resins, Inc. v. Reeves Bros., Inc., 736 F.2d 1508, 222 USPQ 
276 (Fed. Cir. 1984), and its predecessor, Knickerbocker Toy Co. v. 
Faultless Starch Co., 467 F.2d 501, 175 USPQ 417 (CCPA 1972). It 
focuses on whether the order in question is distinct from the re- 
maining allegations and on whether judicial economy will be 
served. Gillespie, however, is to be very rarely used. As stated in 
Cabot, 788 F.2d at 1544, “there is no warrant here for applying the 
Gillespie rationale beyond the unique facts of that case.” Accord 
Coopers & Lybrand v. Livesay, 437 U.S. 463, 477 n.30 (“If Gillespie 


* 28 U.S.C. § 1292(aX1) states: 


§ 1292. Interlocutory. decisions 
wa ar as provided in subsections (c) and (d) of this section, the courts of appeals shall have jurisdiction of ap- 


Pet) Seaeioutony orders of the district courts of the United States, the United States District pot for the District 
of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, or of the judges thereof, 
granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, ex- 
cept where a direct review may be had in the Supreme Court. 
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were extended beyond the unique facts of that case, § 1291 would be 
stripped of all significance.”). As in Cabot, there is no warrant here 
to apply Gillespie. 

In dismissing this appeal, we are not unaware of this Court’s re- 
cent decisions in Dewey Electronics Corp. v. United States, No. 
86 — 612, (October 1, 1986) and Teller Environmental Systems, Inc. v. 
United States, No. 85 — 2676 (October 1, 1986). Dewey appealed from 
an order of the Armed Services Board of Contract Appeals (Board) 
finding the government not liable on four claims of equitable ad- 
justment, pricing of certain items, and interest, but liable on five 
other claims. The Board remanded the five claims to the con- 
tracting officer to determine quantum. The government argued that 
the order was non-final because of the remanded claims. This Court 
decided that the Board made a final decision on the four claims that 
were the subject of the appeal and that the appeal should not be de- 
ferred pending resolution of quantum on the other five claims. 

In Dewey it was determined that the statute granted the Board ju- 
risdiction to review decisions of contracting officers and that, be- 
cause only liability on the claims had been decided (constructively) 
by the contracting officer, the “Board decided all of the issues 
before it.” Dewey also noted that the legislative history of the Con- 
treact Disputes Act and “longstanding practice of agency boards 
* * * counsel against applying a rigid district court concept of finali- 
ty.” The court concluded that the appeal was appropriate even 
though some of the claims were being returned to the agency for 
quantum determination. In Teller, however, the court held that 
where liability and quantum on a claim were both before the Board, 
an appeal of the Board’s liability decision was premature because of 
the Board’s remand to the contracting officer for quantum 
determination. 

The decisions in Dewey and Teller are unique to the contract area 
and are not applicable here. We are constrained by Cabot, which 
broadly states “that an order remanding a matter to an administra- 
tive agency for further findings and proceedings is not final.” 788 
F.2d at 1542. We will not deviate from it in the context of an appeal 
from the Court of International Trade of an order remanding back 
to the ITA or ITC—whether the remand is of the precise issue de- 
cided by the trial court (as in Cabot) or whether the remand is of 
one of two issues, the other being final (as here). Moreover, just as 
the Cabot court was swayed by the possibility of certification under 
28 U.S.C. § 1292(d)\(1), we are swayed by the availability in this mul- 
tiple claims situation of certification under Rule 54(b). 

Accordingly, 

IT IS ORDERED THAT: 

Glaverbel’s motion to dismiss is granted and this appeal is dis- 
missed, without prejudice to the Court of International Trade to cer- 
tify the case. Just as in Aleut Tribe v. United States, 702 F.2d 1015, 
1021 (Fed. Cir. 1983): 
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If the requisite certification is obtained, the parties may, of 
course, proceed upon the same briefs, record, and arguments 


_ presented in this dismissed appeal, and these may be supple- 


mented if necessary by papers describing any further reer 
ings in the * * * Court [of International Trade]. See 10 C. 
Wright & A. Miller, supra § 2660, at 89 & n.87 (1973 & Supp. 
1981). We e 7 no opinion as to whether a Rule 54(b) certifi- 
cation should be made, as this is a matter that is within the dis- 
cretion of the trial judge. 


Dated: October 23, 1986. 


FOR THE COURT 
Epwarp S. Smitu, 
Circuit Judge. 
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Decisions of the United States 


Court of International Trade 
(Slip Op. 88 - 38) 


SEALED Arr CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-04 - 00551 


Before DiCar1o, Judge. 


Imported polymeric isocyanate used to make polyurethane foam packing is prop- 
erly classifiable as a plastics material and thermosetting resin under item 409.18 of 
the Tariff Schedules of the United States. 

(Judgment for plaintiff.] 

(Decided March 21, 1988) 

Barnes, Richardson & Colburn (Rufus E. Jarman, Jr. and Jack D. Mlawski) for 
plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice (Kenneth N. Wolf), for defendant. 


DiCar.o, Judge: This action concerns the proper tariff classifica- 
tion of merchandise used to make polyurethane foam packing. The 
merchandise is polyethylene polyphenyl] isocyanate, also known as 
polymeric isocyanate (PMDI), consisting of over 50% 
diphenylmethane diisocyanate (MDI) and progressively decreasing 
amounts of other polymeric isocyanates. The United States Customs 
Service (Customs) classified the merchandise under item 405.80 of 
the Tariff Schedules of the United States (TSUS) as other [clyclic or- 
ganic chemical products * * * provided for in the Chemical Appen- 
dix to the Tariff Schedules.” The consignee of the imported mer- 
chandise and plaintiff in this action, Sealed Air Corp., claims the 
merchandise is properly classifiable under item 409.18, TSUS, as a 
plastics material and thermosetting resin. After full trial and brief- 
ing by the parties, the Court finds that the imported merchandise is 
properly classifiable as plaintiff claims. 


DISCUSSION 


The parties agree that if the imported polymeric isocyanate is a 
plastics material and thermosetting resin within Headnotes 3 and 
4(b) of Part 1, Subpart C of Schedule 4 of the TSUS, then the mer- 
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chandise is properly classifiable under item 409.18, TSUS. The only 
issue for the Court is whether the polymeric isocyanate is a plastics 
material and thermosetting resin within the meaning of those 
terms as defined in Headnotes 3 and 4(b). 


Headnote 3 provides that the term “plastics materials” em- 
braces products formed by the condensation, polymerization, or 
eee of organic chemicals and to which plasticiz- 
ers, fillers, colors, or extenders may have been added. The term 
includes, but is not limited to, phenolic and other tar-acid 
resins, styrene resins, alkyd and polyester resins based on 
phthalic anhydride, coumarone-indene resins, urethane, epoxy, 
toluene sulfonamide, maleic, fumaric, aniline, and polyamide 
resins, and other synthetic resins. The plastics materials may 
be in solid, semi-solid or liquid condition, such as flakes, 
powders, pellets, granules, solutions, emulsions, and other basic 
forms not further processed. 


Schedule 4, Part 1, Subpart C, Headnote 3, TSUS. The headnote 
language thus requires plastics materials to be obtained by conden- 
sation, polymerization, or co-polymerization of organic chemicals. 

In a case interpreting Headnote 3, a three judge panel of the 
United States Customs Court held that paints consisting of alkyd 
resins, solvents, and pigments are “plastics materials” within the 
meaning of Headnote 3. The court found 


that the plain meaning of the term “plastics materials” covers 
the importations at issue. They are materials with which a 
plastic entity is made. The fact that the entity is in the form of 
a coating and not an independently structured article, makes 
no difference. Nor does the fact that they might also be com- 
monly described as paint detract from the finding that within 
the “benzenoid” part of the tariff schedules where they must be 
classified due to their composition, they are best described as 
plastics materials. 


Volkswagen of America, Inc. v. United States, 68 Cust. Ct. 122, 130, 
C.D. 4348, 340 F. Supp. 983, 989 (1972), aff'd per curiam, 61 CCPA 
41, C.A.D. 1115, 494 F.2d 703 (1974). See also United States v. Mobay 
Chem. Corp., 65 CCPA 53, C.A.D. 1206, 576 F.2d 368 (1978); Verona 
Dyestuffs Div. of Verona-Pharma Chem. Corp. v. United States, 69 
Cust. Ct. 26, C.D. 4369 (1972). 

The second part of the Court’s inquiry concerns the scope of the 
term “thermosetting resins.” Headnote 4(b) defines “thermosetting 
resins” or “thermosets” as 


those materials in unfinished forms which in their final state 
as finished articles are substantially infusible. Thermosetting 
resins are often liquids at some stage in their manufacture or 
processing and are cured by heat, catalysis, or other chemical 
means. After being fully cured, thermosets cannot be 
resoftened by heat. 
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Schedule 4, Part 1, Subpart C, Headnote 4(b), TSUS. 

Based on the testimony presented at trial, the Court finds that 
the polymeric isocyanate is formed by the condensation of organic 
chemicals, as required by Headnote 3. R. 18-19, 74, 108, 256. The 
Court also finds that polymeric isocyanate, in its unfinished form, is 
a liquid which is further processed by curing to form infusible fin- 
ished plastic articles such as isocyanurate plastics and polyurethane 
plastics, and is a thermosetting resin within the scope of Headnote 
4(b). Uncontested Facts, 5; R. 73-74, 179 - 80, 217 - 18. 

Plaintiff presented an eminently qualified expert witness who, af- 
ter agreeing with the tariff definitions of the terms plastics materi- 
als and thermosetting resins, testified that the imported merchan- 
dise is formed by the condensation of organic chemicals as required 
by Headnote 3, and is a material in unfinished form which can be 
cured to create an infusible finished article, such as isocyanurate or 
polyurethane plastic, which is incapable of resoftening, as. required 
by the definition of thermosetting resin in Headnote 4(b). R. 27 - 28, 
37 - 38, 44, 73-74. The witness also testified that polymeric isocya- 
nate is a synthetic resin because it is an oligomer type of polymer, 
and that the imported merchandise is a plastics material and ther- 
mosetting resin within the statutory definitions provided in Head- 
notes 3 and 4(b). 

Defendant presented three witnesses. One defense witness who 
had never analyzed polymeric isocyanate first testified that he con- 
sidered polymeric isocyanate as primarily a monomer, R. 122 - 23, 
148, but later contradicted his earlier testimony by stating that 
thermosetting resins are oligomers. R. 117. He opined that all plas- 
tics materials and resins are oligomers for tariff purposes, R. 181, 
and testified that a thermosetting resin in an unfinished form could 
only be of low molecular weight. R. 150, 153. The witness defined 
“oligomer” as a low molecular weight polymer of only a few repeat- 
ing units. R. 154. Although the witness agreed that the molecular 
weight of polymers, specifically low polymers, is between 300 to 500, 
and agreed that polymeric isocyanate is of sufficient molecular 
weight to be considered an oligomer, i.e. polymer, he would not ap- 
ply that term to the imported merchandise because he considered it 
to be predominantly monomer. R. 163 - 65. 

A second defense witness testified that polymeric isocyanate is 
not a polymer and considered use of the term poloymeric MDI in 
describing poloymeric isocyanate to be a misnomer. R. 204. Instead, 
this witness testified that “generally accepted industry understand- 
ing” is that polymeric isocyanates are low molecular weight 
oligomers of MDI, and that polymeric isocyanate is merely referred 
to as “oligomers of MDI.” R. 206-09, 219. The witness then testi- 
fied that a polymer could be of low or high average molecular 
weight and disagreed with a defense exhibit which limited the defi- 
nition of the word polymer to only high molecular weight products. 
R. 211. Because the terms polymer and oligomer can be used inter- 
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changeably, the witness concluded that polymeric isocyanate is a 
very low molecular weight polymer. R. 213, 219. The witness fur- 
ther agreed that the terms polymer, resin, and plastic can refer to 
both the cured and uncured forms and that the uncured form is 
normally of low molecular weight. R. 237 - 38. 

Defendant presented a third witness who disagreed with the tariff 
definitions adopted by Congress, and instead would require thermo- 
setting resins to be cured products which are not moldable or sub- 
ject to further processing, and which are unusable as adhesives or 
in liquid form. R. 256, 259, 261, 269. This third witness also contra- 
dicted the first defense witness by testifying that it is not unusual 
for poloymers, i.e., resins, to be over 50% monomer and that com- 
monly known epoxy resins are mixtures of monomers and oligomers 
with the monomer portion exceeding 50% of the resin. R. 96, 
273 — 74. 

The weight to be accorded expert testimony is a matter for the 
trial court to determine. Austin Chem. Co. v. United States, 825 
F.2d 1423, 1426 (Fed. Cir. 1987). Plaintiff established by reference to 
the TSUS and its definitions, corroborated by expert testimony, 
that the imported merchandise is a plastics material and a thermo- 
setting resin. After examining the credentials of the plaintiff's wit- 
ness, observing his demeanor, hearing the testimony, and examin- 
ing the exhibits, the Court accepts the testimony of the plaintiffs 
witness. 

The Court finds that the plaintiff has overcome the presumption 
of correctness which normally attaches to a Customs classification 
of imported merchandise, and that the merchandise is properly 
classifiable as a plastics material and thermosetting resin under 
item 409.18, TSUS. Accordingly, the Court does not reach the plain- 
tiffs further argument that the imported merchandise is properly 
classifiable under item 409.18, TSUS, under the rules of ejusdem 
generis. 


CoNCLUSION 


Plaintiff has overcome the presumption of correctness which nor- 
mally attaches to a Customs classification of imported merchandise. 
From the testimony provided at trial and examination of the im- 
ported merchandise, the Court finds that the imported polymeric 
isocyanate is properly classifiable as a plastics material and thermo- 
setting resin under item 409.18, TSUS. Judgment will be entered 
accordingly. 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 88 - 39) 


WASHINGTON INTERNATIONAL INSURANCE CO., PLAINTIFF v. UNITED STATES OF 
AMERICA, DEFENDANT 


Court No. 81 - 12 - 01678 
(Dated March 21, 1988) 


Wayne Jarvis, Ltd. (Wayne Jarvis) and Tribbler & Marwedel (Paul McCambridge) 
for the plaintiff. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer) 
for the defendant. 

Sidney N. Weiss for Kalan Inc., proposed amicus curiae. 


MEMORANDUM 


AquiLino, Judge: An order was entered on January 12, 1988 in 
this action denying defendant’s motion to strike plaintiff's demand 
for trial by jury in accordance with Slip Op. 88 - 4, 12 CIT ——. On 
February 19, 1988, the defendant interposed a motion to certify that 
interlocutory order for immediate appeal to the Court of Appeals 
for the Federal Circuit pursuant to 28 U.S.C. § 1292(d\(1). Judge 
Watson, who joined in the January order and decision, and the 
chief judge, who dissented therefrom, have entered an order dated 
March 14, 1988 granting defendant’s instant motion! and purport- 
ing to amend the earlier order. 

The purpose of this memorandum is to set forth briefly the rea- 
sons why I believe the defendant is not entitled to the relief it 
requests. 

The order granting its motion is not accompanied by any stated 
reasons therefor. Cf. Isra Fruit Itd. v. Agrexco Agricultural Export 
Co., 804 F.2d 24, 25 (2d Cir. 1986) (appellate court expects that low- 
er court will “normally” elaborate why question presented is consid- 
ered “controlling”). Those reasons must be found in the governing 
statute, or not at all, in view of the “basic policy” that appeals of in- 
terlocutory orders are not favored in federal practice. Coopers & 
Lybrand v. Livesay, 437 U.S. 463, 474 - 75 (1975). Rather, the stat- 
ute permits such appeals only 


when any judge of the Court of International Trade, in issuing 
any * * * interlocutory order, includes in the order a statement 
that a controlling question of law is involved with respect to 
which there is a substantial ground for difference of opinion 
and that an immediate appeal from that order may materially 
advance the ultimate termination of the litigation, [then] the 
United States Court of Appeals for the Federal Circuit may, in 
its discretion, permit an appeal to be taken from such order, if 
TT was not apprised of the filing of their order until today, March 21, 1988. In addition to also granting the motion of 
Kalan Inc. for leave to appear as amicus curiae in opposition to defendant's motion, their order stays the January 12 order, 
although the effect of such stay is unclear. Also questionable is one judge's attempting to amend an order of another, bar- 


ring unusual circumstances. See, e.g., United States v. Wheeler, 256 F.2d 745, 746 - 47 (3d Cir.), cert. denied, 358 U.S. 873, 
reh'g denied, 358 U.S. 913 (1958). 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 17, APRIL 27, 1988 


application is made to that Court within ten days after the en- 
try of such order. 28 U.S.C. § 1292(d)(1). 


Such a provision is of recent vintage, and it has come into existence 
essentially for exceptional, usually complex, cases where an inter- 
locutory appeal might avoid protracted and expensive litigation. See 
Interlocutory Appeals Act, Pub.L. 85-919, 72 Stat. 1770 (1958); 
H.R. Rep. 1667, 85th Cong., 2d Sess. 1 (1958); S.Rep. 2434, 85th 
Cong., 2d Sess. 2 - 3 (1958); and Sporck v. Peil, 759 F.2d 312, 315 n. 4 
(3d Cir. 1986), cert. denied, 474 U.S. 903 (1985); McGillicuddy v. Cle- 
ments, 746 F.2d 76, 76 n. 1 (1st Cir. 1984); In re Cement Antitrust 
Litigation, 673 F.2d 1020, 1026 - 27 (9th Cir. 1982), aff'd sub nom. 
Arizona v. Ash Grove Cement Co., 459 U.S. 1190 (1983); Bersch v. 
Drexel Firestone, Incorporated, 519 F.2d 974, 995 (2d Cir. 1975), cert. 
denied, 423 U.S. 1018 (1975); Alabama Labor Council Local No. 
1279 v. Alabama, 453 F.2d 922, 924 (5th Cir. 1972); Kraus v. Board 
of County Road Commissioners, 364 F.2d 919, 922 (6th Cir. 1966). 

The action at bar is not a member of that class of cases. Moreo- 
ver, the plaintiff made a timely demand for jury trial in its com- 
plaint served and filed in December 1982. For years thereafter, the 
defendant made no attempt, in its answer or otherwise, to oppose 
(or to resolve) the demand. Indeed, even after the action had been 
assigned to me and duly scheduled for trial, the defendant did not 
raise the issue until the eleventh hour. 

After the defendant had belatedly interposed a motion to strike 
the jury demand, the plaintiff responded with an application pursu- 
ant to 28 U.S.C. § 255 for disposition of the motion to strike by a 
three-judge panel. The defendant opposed this application, arguing, 
among other things, that resolution of its motion would have “virtu- 
ally no impact on Customs cases”’.” 

The chief judge granted plaintiffs application in Slip Op. 87 - 41, 
11 CIT ——, 659 F.Supp. 235 (1987), and defendant’s motion to 
strike was thereafter thoroughly briefed and argued on all sides. Of 
course, proper practice counsels litigants who consider a pretrial is- 
sue to fall within the ambit of section 1292 to bring this view to the 
attention of the trial court before it enters its interlocutory order 
disposing of the issue. That practice was not followed by the parties 
here. Perhaps the reason for this was the existence of the three- 
judge bench to begin with. Indeed, there is some doubt in my mind 
that the framers of section 1292* intended interlocutory orders of 
such a court to be immediately appealable to another three-judge 
bench.‘ 

There is little doubt that the issue(s) covered by Slip Op. 88-4 
are of “uncommon importance”, but it is not as clear that the na- 
ture of the trier of fact is a “controlling question of law” within the 


2 Defendant's Opposition to Plaintiff's Motion for Designation of a Three-Judge Court, p. 4 (emphasis in original). 

3 | note in passing that subsection (dX 1) refers to “judge” in the singular, not the plural. 

‘ Prior to 1970, cases generally were decided by three-judge divisions of the Customs Court before right of appeal at- 
tached. It was not until enactment of the Customs Courts Act of 1970, which provided for single-judge decisions, with right 
of appeal to the Court of Customs and Patent Appeals, that Congress saw fit to allow for appeals of interlocutory orders by 
permission. See Pub.L. 91 - 271, 84 Stat. 274, § 102 (originally codified at 28 U.S.C. § 1541(b) and now at 28 U.S.C. § 129214). 
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meaning of section 1292. Cf. Howard v. Parisian, 807 F.2d 1560, 
1567 (11th Cir. 1986); In re Cement Antitrust Litigation, 673 F.2d at 
1027. To the extent the matter is controlling and there is substan- 
tial ground for differing views, it is hard to imagine a more impres- 
sive presentation in support of the government’s position than the 
chief judge’s dissenting opinion already on the record. Of course, 
this does not mean that the Court of International Trade is the fi- 
nal arbiter of the issue, simply that the issue will not escape higher- 
court review if not added immediately to the heavy docket of the 
Federal Circuit. 
ok * * * * * * 

The defendant not only did not seek certification at the time it 
pressed its motion to strike, it also waited more than 30 days be- 
yond denial thereof to make its instant motion. The plaintiff argues 
that the motion is untimely. 

The argument has some merit in view of 28 U.S.C. § 2645(b), 
which allows amendment of a decision or judgment of this Court, 
but only upon a motion “made not later than thirty days after the 
date of entry”.5 While Federal Rule of Appellate Procedure 
(“FRAP“) 5(a) allows amendment of an interlocutory order to in- 
clude a certification “at any time”, section 2645(b) raises a question 
as to whether this Court has authority to entertain defendant’s mo- 
tion as a result of its timing. 

Strict time limits exist for the purpose of expediting the finality 
of cases. Indeed, the 10-day limitation contained in section 1292 and 
in FRAP 5a) on petitioning the court of appeals once an order con- 
taining certification has been entered was intended as “protection 
against delay”. S.Rep. 2434, 85th Cong., 2d Sess. 3 (1958). See also 
16 Wright & Miller, Federal Practice and Procedure § 3929 at 154 
(1977 & Supp. 1987). At a minimum, defendant’s delay in seeking 
interlocutory appeal has deflected any aim to “materially advance 
the ultimate termination of the litigation”. 

With regard to ultimate termination, the plaintiff stated in 1985 
in its request for trial that presentation of its evidence “should be 
completed in one or two days.” Review of defendant’s proposed pre- 
trial order, as well as all the other papers submitted herein, indi- 
cate that two days are sufficient for trial of the entire action. This 
being the case, I am unable to certify, in good conscience, that an 
immediate appeal of the January 12, 1988 interlocutory order may 
materially advance the ultimate termination of the litigation with- 
in the meaning of 28 U.S.C. § 1292(d\(1) and of CIT Rule 1 (there 
should be “the just, speedy, and inexpensive determination of every 
action”). 


5 The same 30-day requirement is contained in 28 U.S.C. § 2646 (Retrial or rehearing). 
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(Slip Op. 88 - 40) 


ALBERTA Pork Propucers’ MARKETING BOARD, ET AL., PLAINTIFFS, AND THE 
CaNaDIAN Megat COouNCIL, AND ITS MEMBERS, PLAINTIFF-INTERVENORS Uv. 
Unrrep STATES, DEFENDANT, AND NATIONAL Pork Propucers CouNCcIL AND 
Witson Foops Corp., DEFENDANT-INTERVENORS 


Court No. 85 - 09 - 01257 
Before DiCar.o, Judge. 


Final affirmative countervailing duty determination regarding live swine from 
Canada is affirmed as changed by the United States Department of Commerce, Inter- 
national Trade Administration’s remand recalculations. Final affirmative injury de- 
termination is found to be supported by substantial evidence and in accordance with 
law after review of the United States International Trade Commission’s remand 
determination. 

[The action is dismissed.] 

(Decided March 22, 1988) 


Cameron, Hornbostel & Butterman (William K. Ince and Caren Z. Turner) for 
plaintiffs. 

Arnold & Porter (Alan O. Sykes, Lawrence A. Schneider, Douglas A. Dworkin, and 
David E. Green) for plaintiff-intervenors. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, United States Department of Justice (Elizabeth C. Seastrum); 
Douglas Riggs, General Counsel, United States Department of Commerce (Lisa B. 
Koteen); Lyn M. Schlitt, General Counsel, International Trade Commission, James A. 
Toupin, Assistant General Counsel (Randi S. Field) for defendant. 

Thompson, Hine & Flory (Mark Roy Sandstrom, Kathryn A. Dobbs, Rafael Alberto 
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MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiffs brought this action challenging the fi- 
nal affirmative subsidy determination by the United States Depart- 
ment of Commerce, International Trade Administration (Com- 
merce) in Final Affirmative Countervailing Duty Determination; 
Live Swine and Fresh, Chilled and Frozen Pork Products from Can- 
ada, 50 Fed. Reg. 25,097 (June 17, 1985), and the final affirmative 
injury determination by the United States International Trade 
Commission (Commission) in Live Swine and Pork From Canada, 
Inv. No. 701 - TA -224, USITC Pub. 1733 (1985). In an opinion on 
plaintiff's motion for a judgment upon the agency record under 
Rule 56.1 of the Rules of this Court, the action was remanded to 
Commerce for recalculation of the countervailable portion of the 
subsidy received by Canadian hog farmers under the Ontario Farm 
Tax Reduction Program and to the Commission for reevaluation of 
evidence concerning price elasticities relied on in reaching the final 
affirmative determination of injury. See Alberta Pork Producers’ 
Mktg. Bd. v. United States, 11 CIT ——, 669 F. Supp. 445 (1987). 

Plaintiffs do not contest Commerce’s remand results. The Court 
affirms the final affirmative countervailing duty determination as 
changed by Commerce’s recalculations on remand. 





U.S. COURT OF INTERNATIONAL TRADE 43 


Plaintiffs do contest the Commission’s remand results. After re- 
view of those results, and all arguments and responses thereto, the 
Court finds the Commission’s final affirmative injury determination 
is supported by substantial evidence and is in accordance with law. 
The Court affirms the Commission’s determination. The action is 
dismissed. 


Discussion 


In its earlier opinion, the Court found the Commission’s determi- 
nation that the domestic industry producing live swine is suffering 
material injury to be supported by substantial evidence and accord- 
ing to law. The Court reserved judgment, however, on the question 
of whether the Commission’s determination that such domestic in- 
dustry has been materially injured by reason of Canadian imports 
is supported by substantial evidence. 

The Commission is required by statute to determine whether the 
material injury to the domestic industry is “by reason of” subsi- 
dized imports. 19 U.S.C. § 1671d(b\(1) (1982 & Supp. IV 1986). In 
reaching this determination regarding causation, the Commission is 
directed by statute to consider among other factors: 


(i) the volume of imports of the merchandise which is the 
subject of the investigation, 

(ii) the effect of imports of that merchandise on prices in the 
United States for like products, and 

(iii) the ee of imports of such merchandise on domestic 
producers of like products. 


19 U.S.C. § 1677(7\B) (1982). 

The Commission in this case reached an affirmative causation de- 
termination, in part by relying on price elasticity estimates to eval- 
uate the effect on domestic swine prices of changes in the Canadian 
share of the integrated United States/Canadian live swine market. 
Under the statutory framework, the Commission is directed, with 
respect to evaluation of price effect, to consider whether: “(I) there 
has been significant price undercutting by the imported merchan- 
dise as compared with the price of like products of the United 
States, and (II) the effect of imports of such merchandise otherwise 
depresses prices to a significant degree or prevents price increases, 
which otherwise would have occurred, to a significant degree.” 19 
U.S.C. § 1677(7)(C)Gi) (1982). 

Elasticity estimates are used to gauge the effect that changes in 
supply of a given product have upon prices for that product. The 
price elasticity of demand is defined as the percentage change in 
the quantity of a good for a 1% change in the price of the good, 
holding the prices of related goods and other factors constant. The 
coefficient of price flexibility is defined as the percentage change in 
the price of a good for a 1% change in quantity, hoiding the quanti- 
ties of related goods constant. 
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The Court concluded that it could not properly assess the Com- 
mission’s affirmative causation determination because a review of 
the record revealed an ambiguity concerning the input data used in 
developing the price elasticity estimates. Evidence in the record in- 
dicated that the price elasticity estimates used in a staff economist’s 
report, relied on by the Commission, may have been derived from 
changes in supply of live swine and pork imports. The Court found 
it inappropriate for the Commission to use price elasticity estimates 
derived from changes in the supply of pork and swine in determin- 
ing whether injury to the live swine industry is by reason of subsi- 
dized imports of live swine, since the Commission had determined 
live swine and unprocessed pork to be different products. Alberta 
Pork, 11 CIT at ——, 669 F. Supp. at 464. 

The Court remanded the action for the Commission to determine 
if the price flexibilities used in the staff economist’s summary re- 
port were derived from data on only live swine. If the price flexibili- 
ties were found not to be derived from only live swine, the Commis- 
sion was directed to reconsider the effect of increased Canadian im- 
ports on United States live swine prices with respect to its 
affirmative causation determination. 

On remand the Commission found that the price flexibilities were 
not derived from data on only live swine. Live Swine and Pork From 
Canada, Inv. No. 701-TA- 224 (Final) (Remand), 2-3 (Sept. 21, 
1987) [hereinafter Commission’s Remand]. The Commission ac- 
knowledged that the use of data aggregating pork and swine im- 
ports introduces a bias into the econometric estimates. The Commis- 
sion determined, however, that the elasticity estimates on record 
are the best information available of such nature within the mean- 
ing of 19 U.S.C. § 1677e(b) (1982). The Commission again used the 
econometric estimates since it was able to quantify the bias and ar- 
rive at a range of unbiased price flexibilities. 

The range of unbiased price flexibilities relied on for remand is 
0.97 to 1.98 whereas the biased price flexibilities used in the Com- 
mission’s final determination were 1.00 to 2.00. The Commission re- 
calculated the impact on swine prices and gross revenues of United 
States swine growers caused by changes in the Canadian share of 
the integrated United States/Canadian live swine market. The re- 
sults of the recalculations, using the maximum biases, show: 


that the Canadian share fell in 1983 and caused swine prices to 
be approximately $.18 to $.38 per hundredweight higher than 
the prices would have been without the decrease in the Canadi- 
an share. Further, the Canadian share rose in 1984 and caused 
swine prices to be approximately $.62 to $1.26 per hundred- 
weight lower than the prices would have been without the in- 
crease in the Canadian share. Based on [United States Depart- 
ment of Agriculture] forecasts, the Commission projected an in- 
crease in the Canadian market share of live swine for 1985 
which would cause swine prices to be approximately $.17 to 
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$.36 per hundredweight lower than the prices would have been 
without the increase in the Canadian share during 1985. Thus, 
the total increase in the Canadian share during 1984 and 1985 
caused an estimated decline in swine prices from $.79 to $1.62. 


Commission’s Remand at 5-6. The Commission similarly recalcu- 
lated the aggregate impact on gross revenues of all United States 
growers as a result of changes in the Canadian share of the live 
swine market, estimating gross revenues were higher by approxi- 
mately $34 million to $73 million in 1983, and lower by approxi- 
mately $114 million to $232 million in 1984, and projecting lower 
gross revenues by approximately $30 million to $64 million for 
1985. Id. at 6. 

With respect to the price elasticity estimates, the Commission 
concluded: “The estimates of the maximum biases are so small and 
the resulting changes in the figures caused by the recalculations 
are so small that these recalculated figures in conjunction with oth- 
er factors we discussed in the final opinion, compels a determina- 
tion that the domestic swine industry in the United States is mate- 
rially injured by reason of subsidized imports.” Jd. 

The Commission stressed that its pricing analysis is not based 
solely on the unbiased price elasticity estimates but also on the pub- 
lished pricing data, stating: “The rapid increase in the Canadian 
share of the market by subsidized imports has had a disruptive ef- 
fect on the U.S. market that, combined with the depressing effect 
that this increased share had on swine prices as reflected in the 
published pricing data, lead us to conclude that the domestic indus- 
try has been materially injured by reason of the subject imports.” 
Id. at 7. The Commission concluded that, even in the absence of the 
data derived from using price elasticity estimates, the published 
pricing data and the other factors discussed in the final opinion sup- 
port the determination that an industry in the United States is ma- 
terially injured by reason of imports of live swine from Canada. 

Plaintiffs challenge the Commission’s remand determination, 
raising several arguments. 


(1) 


Plaintiffs first contend that the Commission’s affirmative redeter- 
mination is in error because it exceeds the scope of the remand. As- 
serting that the Alberta Pork opinion specifically limited the Com- 
mission’s reconsideration to evidence concerning the price elasticity 
estimates, plaintiffs argue the Commission exceeded the scope of 
the remand ordered because the Commission also discussed and re- 
lied on other grounds to support the affirmative causation finding. 

The Court remanded the action to the Commission because it 
found reason to believe the Commission had relied on data which 
was, in the Court’s view, improperly derived. The Commission was 
directed to determine if the suspected error had actually occurred. 
Once the Commission concluded that the data relied on was improp- 
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erly derived, the Court expected the Commission to reevaluate its 
prior affirmative determination regarding causation. 

Through its order, the Court sought to focus the Commission’s re- 
consideration of causation on the pricing question so as to avoid rec- 
itation of evidence discussed in detail in the final determination. As 
the Court stated in Alberta Pork: 


If these price flexibilities are not derived from data on live 
swine only, the Commission must reconsider its determination 
with respect to the effect of increased Canadian imports on 
United States live swine prices. The Commission may either ob- 
tain new data for its price elasticity estimates or identify and 
explain what data in the present record supports the 
redetermination. 


11 CIT at ——, 669 F. Supp. at 464. 

Contrary to plaintiffs’ assertion, the Court did not intend to hand- 
cuff the Commission to an assessment of only the econometric esti- 
mates. The Commission was free to rely on evidence already on 
record and discussed in the final determination when making its re- 
determination. The Court finds that the results reached by the 
Commission’s majority on remand are in conformity with the re- 
mand order. 


(2) 


Plaintiffs say one of the two commissioners voting in the affirma- 
tive on remand, in his additional views, rejected the evidence con- 
cerning price elasticities as a means of estimating the amount of in- 
jury resulting from imports. 

The Court need not decide whether conflicting statements made 
as additional views can be considered as a rejection of support for 
the Commission’s majority decision. In this case, the alleged repudi- 
ation did not occur. Before discussing the price elasticity analysis in 
his additional views, the commissioner at issue stated: “I concur 
with the explanation of price elasticities provided in the Commis- 
sion’s majority remand views. I wish only to add certain general 
comments.” Commission’s Remand at 12. 

The commissioner stated in a footnote: “The complexities of real 
markets, even for a relatively fungible product such as live swine, 
make me view quantifications based on simplified models with ex- 
treme caution. I specifically reject the notion that such quantifica- 
tions are a reasonable basis for estimating the amount of injury re- 
sulting from imports.” Jd. at 13 n.12. In context, the commissioner 
was explaining that the data developed from the price elasticity es- 
timates was merely illustrative of the conclusion that prices were 
extremely responsive to changes in supply and was not intended to 
be a quantification of the actual impact of Canadian live swine im- 
ports on United States live swine prices or domestic growers in- 
comes. Id. at 12 - 13. This comment is not a repudiation of the price 
elasticity analysis, but rather the proper recognition that these 
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econometric estimates are not a substitute for the overall assess- 
ment required by the statute, especially concerning impact of im- 
ports on the domestic producers of like products under 19 U.S.C. 
§ 1677(7)(B\iii) (1982). See USX Corp. v. United States, 12 CIT ——, 
Slip Op. 88 - 30 at 22 - 23 (March 15, 1988). 


(3) 


Plaintiffs contend the Commission erred by revising the existing 
price elasticity estimates developed from input data which com- 
bined pork and swine imports, claiming other data was readily 
available on imports of only live swine from which new, better price 
elasticity estimates could have been created. 

The Commission determined that “the econometric estimates in 
the record are the best information of this nature available,” within 
the meaning of 19 U.S.C. § 1677e(b) (1982). That section provides: 


In making their determinations under this subtitle, the * * * 
Commission shall, whenever a party or any other person ref- 
uses or is unable to produce information requested in a timely 
manner and in the form required, or otherwise significantly im- 
peres es investigation, use the best information otherwise 
available. 


19 U.S.C. § 1677e(b) (1982). As our appellate court noted in Atlantic 
Sugar, Ltd. v. United States, 2 Fed. Cir. (T) 130, 134, 744 F.2d 1556, 
1561 (1984), “[nJjothing in the best information rule or its legislative 
history defines a standard of investigative thoroughness.” 

The Commission concluded that the econometric estimates on 
record were the best information available based on its finding that 
the bias, created from these estimates having been derived from da- 
ta which combined live swine and pork, could be quantified and 
that such bias was insubstantial. An Office of Economics memoran- 
dum relied upon by the Commission explains in detail the calcula- 
tions performed that isolated the bias preexisting in the economet- 
ric estimates on record. See Remand R., List No. 1A, Doc. 124. The 
bias calculations are based on traditional mathematical formulas 
and show that the bias in all the estimates on record was small. 

In light of the limited time the Commission was given to conduct 
its remand, and the reasons for adjusting the existing econometric 
estimates rather than seeking new estimates derived from data on 
only live swine, in Court finds the Commission’s determination that 
the econometric estimates on record are the best information of 
such nature available is reasonable. 


(4) 


Plaintiffs assail the overall legitimacy of using the price elasticity 
estimates, arguing that the estimates on record do not take into ac- 
count a sufficient number of variables, improperly treat swine im- 
ports as an exogenous variable (meaning increases in imports can 
only result in lower not higher United States swine prices), errone- 
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ously assume United States supply of swine is fixed over the period 
of investigation, and are based on stale (old) input data. 

The Court finds that these arguments could have been raised by 
plaintiffs before the decision in Alberta Pork, along with its other 
attacks on the validity of the price elasticity estimates. After con- 
sidering all the challenges plaintiffs made earlier concerning the es- 
timates, the Court approved them, except for the potential error in 
the input data which appeared to combine pork imports with live 
swine imports. Alberta Pork, 11 CIT at ——, 669 F. Supp. at 463. 
The Court finds the attacks now made against the econometric esti- 
mates on record are foreclosed by Alberta Pork and hence beyond 
the scope of the remand ordered. 


(5) 


Plaintiffs contend the affirmative causation determination is not 
supported by substantial evidence, claiming the Commission relied 
on factors discussed in its final determination which were found in 
Alberta Pork to provide insubstantial evidence in support of the 
determination. 

In Alberta Pork, the Court noted that the Commission in reaching 
its final affirmative determination specifically stated its reliance on 
the documented evidence developed from the price flexibilities, 
which the Court believed to be erroneously derived. Once the Court 
concluded a significant error may have been committed, it could not 
find the other evidence of record to provide substantial evidence 
since it did not know how the Commission might view such evi- 
dence on reconsideration should the data developed from the cor- 
rected price elasticity estimates be different from that relied on ear- 
lier. This is the reason the Court in Alberta Pork was not persuaded 
the Commission’s determination was supported by substantial evi- 
dence absent the price elasticity estimates. The other evidence was 
not characterized as insubstantial or defective. 

The Court in Alberta Pork specifically found there to be “‘substan- 
tial evidence on the record to support the Commission’s conclusion 
that the volume of Canadian imports of live swine is significant.” 11 
CIT at ——, 669 F. Supp. at 461. Volume of imports is one of the 
three statutory factors the Commission is directed to consider in de- 
termining whether the injury to the domestic industry is by reason 
of imports. See 19 U.S.C. § 1677 (7)B)i) (1982). 


(6) 


Plaintiffs point to the conclusions reached by the Commission re- 
mand concerning the published pricing data and argue that such 
data “‘does not necessarily prove” that United States prices for live 
swine decreased in response to increased imports. Plaintiffs’ Brief 
in Response to Remand at 15. To support their position, plaintiffs 
isolate inconsistencies in the data which detract from the overall 
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conclusion that United States prices for live swine declined when 
Canadian imports of live swine increased. 

Some inconsistencies do exist, in that for certain years when Ca- 
nadian imports increased United States prices also increased. The 
Court must only determine, however, whether the agency’s findings 
are supported by “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Federal Trade 
Comm’n v. Indiana Fed’n of Dentists, 476 U.S. 447, 454 (1986) (quot- 
ing Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951)). The 
Court finds the published pricing data is reasonably adequate to 
support the Commission’s conclusion that in general when Canadi- 
an live swine imports increased there was a corresponding decrease 
in United States prices for live swine. 

The Court also finds that the published pricing data coupled with 
the data developed from the reconstructed price elasticity estimates 
is reasonably adequate to support the Commission’s determination 
that Canadian live swine imports have had a significant depressing 
effect on United States prices for live swine. Having accepted the 
Commission’s findings concerning volume of imports and price ef- 
fect, the Court holds the Commission’s determination that the do- 
mestic industry had been materially injured by reason of the sub- 
ject imports is supported by substantial evidence. The Commission’s 
affirmative causation determination is affirmed. 


CoNCLUSION 


The final affirmative subsidy determination is affirmed as 
changed by Commerce’s remand recalculations. The final affirma- 
tive injury determination is found to be supported by substantial ev- 
idence and in accordance with law after review of the Commission’s 
remand results. The action is dismissed. Judgment will be entered 
accordingly. 


(Slip Op. 88 - 41) 


ForMER EMPLOYEES OF HOMESTAKE MINING Co., PLAINTIFFS v. WILLIAM E. 
Brock, SECRETARY OF Lasor, U.S. DEPARTMENT OF LABOR, DEFENDANT 


Court No. 86 - 04 - 00520 


Before DiCar1o, Judge. 


The determination by the Secretary of Labor that increased imports did not con- 
tribute importantly to worker separations at plaintiffs’ firm is supported by substan- 
tial evidence and is in accordance with law. The determination that plaintiffs are in- 
eligible for trade adjustment assistance is affirmed. 

[Judgment for defendant.] 
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(Decided March 28, 1988) 


Stephenson, Carpenter, Crout & Olmsted (Joseph E. Manges) for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, United States Department of Justice (J. Kevin Horgan), for 
defendant. 


DiCar1o, Judge: Plaintiffs, former employees of Homestake Min- 
ing Company (Homestake), challenge the determination of the Sec- 
retary of Labor (Secretary) that they are ineligible for trade adjust- 
ment assistance under section 223 of the Trade Act of 1974 (Act), 19 
U.S.C. § 2273 (1982). After reviewing the administrative record and 
the arguments of the parties, the Court holds that the Secretary’s 
denial of certification is supported by substantial evidence and is in 
accordance with law. The Secretary’s determination is affirmed. 


BACKGROUND 


Homestake employed plaintiffs at a uranium mine and mill in 
New Mexico. Most of the plaintiffs lost their jobs in October, 1984 
or in April and May of 1985. R. 2, 93. 

The Office of Trade Adjustment Assistance of the Employment 
and Training Administration of the United States Department of 
Labor (Labor) published notice in the Federal Register of plaintiffs’ 
petition for trade adjustment assistance, stating that plaintiffs or 
others having a substantial interest in the subject matter of the in- 
vestigation could request a public hearing within 10 days of the no- 
tice. Investigations Regarding Certifications of Eligibility To Apply 
for Worker Adjustment Assistance; American Standard, Inc., et al., 
50 Fed. Reg. 34,774 (Aug. 27, 1985). Actual notice was not provided 
to plaintiffs concerning the right to request a hearing. No hearing 
was requested. 

Homestake furnished information concerning the company’s pro- 
duction and sales of uranium concentrate during the years 1983, 
1984, and 1985. The record shows a 45.8% decrease in production 
and an 0.4% decrease in sales of uranium concentrate by pounds in 
1984 as compared to 1983, and a 57% decrease in production and a 
17.2% decrease in sales in the first half of 1985 as compared to the 
first half of 1984. R. 92. The record shows Homestake marketed the 
uranium concentrate to public utilities. Jd. 

Labor conducted a survey, sending questionnaires for the years 
1983, 1984, and 1985 to Homestake’s customers concerning their 
purchases of uranium concentrate from Homestake, other domestic 
suppliers, and foreign suppliers. Labor also sent questionnaires to 
those firms to which Homestake had submitted unsuccessful bids in 
1984 and 1985. 

The confidential record indicates the number of customers which 
responded. Conf. R. 48. Of those customers which responded, [a con- 
fidential number] stated that they were not customers of Home- 
stake during the review period. Id. at 48, 59 -62, 66-68. One cus- 
tomer answered that it purchased equal amounts of uranium con- 





U.S. COURT OF INTERNATIONAL TRADE 51 


centrate from Homestake in each of the three years and did not 
purchase any imported uranium concentrate. Jd. at 63 - 65. Anoth- 
er customer reported that its purchases from Homestake were the 
same in 1983 and 1984 and that it did not purchase imported urani- 
um concentrate during all three years. Jd. at 69 - 71. That customer 
stated that it has made no purchases since 1984 because of delays in 
bringing its nuclear plants into service. Id. 

All but one of the firms to which Homestake submitted an unsuc- 
cessful bid stated that Homestake was not the lowest domestic bid- 
der on the contract. Id: at 48-58. Many of the contracts awarded 
went to foreign firms. Jd. The remaining firm’s supply contract had 
not been awarded at the time of investigation. Id. 

The Secretary denied plaintiffs’ petition, finding that section 
222(3) of the Act, 19 U.S.C. § 2272(3) (Supp. IV 1986), had not been 
met because “[a] survey of customers indicated that increased im- 
ports did not contribute importantly to worker separations at the 
firm.” Determinations Regarding Eligibility To Apply for Worker 
Adjustment .Assistance; LTV Steel Co., 51 Fed. Reg. 693, 694 (Jan.7, 
1986). After granting a request by a Homestake company official for 
administrative reconsideration of the denial, the Secretary adhered 
to his earlier determination and again denied plaintiffs’ petition for 
trade adjustment assistance. See Adjustment Assistance, Homestake 
Mining Co., Grants, NM; Affirmative Determination Regarding Ap- 
plication for Reconsideration, 51 Fed. Reg. 6,053 (Feb. 19, 1986); 
Homestake Mining Co., Grants, NM, Negative Determination on Re- 
consideration, 51 Fed. Reg. 10,694 (March 28, 1986). 

Plaintiffs’ challenge to the Secretary’s determination presents 
three questions: (1) whether the survey is in accordance with law, 
(2) whether the results of the survey provide substantial evidence to 
support the determination that increased imports of uranium con- 
centrate did not contribute importantly to the worker. separations 
within the meaning of 19 U.S.C. § 2272(8) (Supp. IV 1986), and (3) 
whether the failure to provide plaintiffs proceeding without benefit 
of counsel actual notice of their right to request a hearing violates 
due process. 


Discussion 


Pursuant to section 284 of the Trade Act of 1974, 19 U.S.C. 
§ 2395(c) (1982), the Court must determine whether the Secretary’s 
decision denying a petition for certification of eligibility for trade 
adjustment assistance benefits is supported by substantial evidence 
contained in the administrative record and is in accordance with 
law. Woodrum v. Donovan,.5 CIT 191, 193, 564 F. Supp. 826, 828 
(1983), aff'd, 2 Fed. Cir. (T) 82, 737 F.2d 1575 (1984); Former Employ- 
ees of Zapata Offshore Co., Inc. v. United States, 11 CIT ——, Slip 
Op. 87-124, at 3-4 (Nov. 9, 1987). Section 284(b) of the Act, 19 
U.S.C. § 2395(b) (1982), provides that “[t]he findings of fact by the 
Secretary * * * if supported by substantial evidence, shall be conclu- 
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sive” on the Court. There is also the “further requirement that the 
rulings made on the basis of those findings be in accordance with 
the statute and not be arbitrary or capricious, and for this purpose 
the law requires a showing of reasoned analysis.” Chapman v. Don- 
ovan, 9 CIT 545, 547 (1985) (quoting International Union, United 
Auto., Aerospace and Agricultural Implement Workers of Am. v. 
Marshall, 584 F.2d 390, 396 n.26 (D.C. Cir. 1978)); see 19 U.S.C. 
§ 2273(c) (1982). 


Is THE SuRvVeY IN ACCORDANCE WitH Law 


Plaintiffs contend the survey is in error because Labor only re- 
quested information covering the period from 1983 to July 1985, ar- 
guing that information covering a longer period of time should have 
been obtained to account for the use of long-term supply contracts 
in the domestic uranium market. According to plaintiffs, a long- 
term supply contract lost to foreign competition prior to 1983 could 
cause the separation of workers from Homestake in 1984 and 1985. 

In Paden v. United States Dep’t of Labor, 562 F.2d 470 (7th Cir. 
1977), the court confronted a similar argument concerning whether 
there were “increases of imports” within the meaning of 19 U.S.C. 
§ 2272(3). The Court upheld the Secretary’s practice of confining the 
scope of the investigation to a consideration of imports during the 
year of separation and the immediately preceding year. Id. at 
473-74; see also International Union, United Auto., Aerospace & 
Agricultural Implement Workers of Am. UAW, Local 834 v. Dono- 
van, 8 CIT 13, 17-18, 592 F. Supp. 673, 677 (1984). The Paden 
Court noted: “Although petitioners’ contention that imports in any 
given year may adversely affect employment several years later is 
not without validity and is indeed recognized as a distinct possibili- 
ty by the Secretary, we are not convinced that the Secretary’s prac- 
tice should be condemned either generally or under the facts of this 
case.” Paden, 562 F.2d at 473 - 74. 

Similar to the reasoning in Paden, this Court finds that the Secre- 
tary is permitted to confine the investigation to the year of separa- 
tion and the immediately preceding year in determining under 19 
U.S.C. § 2272(3) (Supp. IV 1986) whether the imports found to be in- 
creasing “contributed importantly” to the worker separations and 
to any decline in sales or production. As stated by the Secretary in 
Paden, “confining consideration to imports during the year of sepa- 
ration and the immediately preceding year, the Secretary can focus 
on those imports which are most likely to affect employment in the 
year of separation while diminishing consideration of those factors 
which, while affecting employment, are not within coverage of the 
act.” Id. at 473. The Court is not persuaded that a period longer 
than that investigated is required in this case. 

Plaintiffs also assert the Secretary erred by using a “lowest do- 
mestic bidder test” to assess Homestake’s failure to obtain future 
supply contracts bid upon in 1984 and 1985. The test is whether ab- 
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sent the foreign bid would the subject domestic firm be awarded the 
contract or would the contract be awarded to another domestic firm 
bidding a lower price. If the domestic bidder under investigation 
was not the domestic bidder with the lowest price, it is not consid- 
ered to have lost the contract to imports. 

Plaintiffs argue that focusing on price alone in determining 
whether Homestake lost contracts to increasing imports ignores 
other factors such as reputation, service record, convenience of loca- 
tion, etc., which may influence a prospective purchaser’s decision. 

The record discloses that “[bJecause the quality of uranium nucle- 
ar fuel is fairly uniform, competition among producers is based 
mainly on other negotiable terms of contracts such as prices, timing 
and timeliness of delivery, supply availability and so forth”, but 
that price is becoming “increasingly important, at the expense of 
the other terms * * *.” R. 83. This Court gives substantial deference 
to the methods the Secretary employs in reaching a determination 
concerning the eligibility of workers for trade adjustment assistance 
and remands the Secretary’s decision only where the techniques 
chosen are “so marred that the Secretary’s finding is arbitrary or of 
such nature that is could not be based on ‘substantial evidence.’ ” 
United Glass and Ceramic Workers of North Am. v. Marshall, 584 
F.2d 398, 405 (D.C. Cir. 1978); see, e.g., Retail Clerks Int’l Union, Lo- 
cal 149F—Footwear Div. v. Donovan, 10 CIT ——, Slip Op. 86 - 46, 
at 10 (Apr. 29, 1986); Stipe v. United States Dep’t of Labor, 9 CIT 
543, 544 (1985); Cherlin v. Donovan, 7 CIT 158, 162, 585 F. Supp. 
644, 647 (1984). Under the circumstances, the focus on the impor- 
tance of price in evaluating Homestake’s failure to obtain future 
supply contracts is not so marred as to render a finding based upon 
the use of such technique arbitrary. 

Plaintiffs argue in passing that the test allows employees of the 
lowest domestic bidders to be treated differently than those employ- 
ees of the other domestic bidders whose bids are essentially “compa- 
rable” but for the price, since employees of the lowest domestic bid- 
ders might eventually qualify for trade adjustment assistance bene- 
fits. Plaintiffs say the test “constitutes a violation of the 
Constitutional guarantee of equal protection under the law in that 
it results in a dissimilar treatment of similarly situated workers 
without a rational or reasonable basis therefor.” Plaintiffs’ Brief in 
Support of the Motion for Judgment upon the Agency Record at 7. 

The lowest domestic bidder test demonstrates that even without 
the competition from increasing imports Homestake would not have 
obtained certain contracts. The test thus distinguishes between 
workers who lose their jobs due to increasing imports and those 
who lose their jobs due to other factors. This distinction is consist- 
ent with a requirement of the statute. See 19 U.S.C. § 2272(3) (Supp. 
IV 1986). Distinctions between employees required by the statutory 
criteria of the trade adjustment assistant provisions are reasonable 
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and rational. See Woodrum, 5 CIT at 198-201, 564 F. Supp. at 
832 - 34. 

Plaintiffs next claim that all of the contracts which were awarded 
went to foreign firms. Plaintiffs assert that this evidences the more 
general effect increased imports had on the United States uranium 
concentrate market, which they claim the lowest domestic bidder 
test ignores, and indicates that increased imports caused the worker 
separations at Homestake. 

The record shows that [a confidential amount] of the supply con- 
tracts Homestake bid on were awarded to other domestic firms. See 
Conf. R. 53. The record contains evidence on the overall effect of in- 
creasing imports of uranium concentrate on the domestic market. 
See R. 3-25, 72-91. The survey, including the lowest domestic bid- 
der test, helped the Secretary make the requisite determination 
pursuant to 19 U.S.C. § 2273(3) (Supp. IV 1986) as to whether the in- 
creasing imports contributed importantly to plaintiffs’ separation 
from Homestake and to the declines in sales and production at 
Homestake. The Secretary may use customer surveys to determine 
whether there is a causal link between imports and worker separa- 
tions. Stipe, 9 CIT at 544 (and cases cited therein). Although use of 
the lowest domestic bidder test may not be the most reliable mea- 
sure of the overall effect of increasing imports, the test as used in 
this case is in accordance with law. 


Is THERE SUBSTANTIAL EVIDENCE TO SUPPORT THE DETERMINATION 


Many workers were separated in October, 1984. R. 2, 93. Sales de- 
clined slightly and production declined significantly in September, 
1984. Id. at 92. The Secretary could find that these workers were 
separated because of the declines in sales and production, which re- 
sulted from Homestake’s failure to obtain several supply contracts. 

Plaintiffs contend that the supply contracts were awarded to for- 
eign competitors and therefore increased imports contributed im- 
portantly to the worker separations in 1984. The record shows that 
Homestake was not the lowest domestic bidder on these contracts. 
Conf. R. 48-58. This evidence is sufficient to support the Secre- 
tary’s conclusion that Homestake would not have received these 
contracts, even without foreign competition, and that increased im- 
ports did not contribute importantly to plaintiffs’ separation from 
Homestake. 

Most of the other workers were separated in April and May of 
1985. R. 2, 93. Sales declined significantly and production continued 
to decline in the first seven months of 1985 as compared to the 
same period in 1984. Id. at 92. 

The record shows that most of the decline in sales in 1985 was 
due to one customer’s failure to make any purchases of uranium 
concentrate from any source, foreign or domestic, because delays in 
bringing its nuclear plants on line reduced its need for uranium 
concentrate. Conf. R. 69 - 71. 
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Plaintiffs assert that the decision of one customer is an inade- 
quate sample for determining whether increasing imports contrib- 
uted importantly to worker separations at Homestake. The Court 
disagrees. The court in Retail Clerks Int’l Union, 10 CIT at —, 
Slip Op. 86 - 46 at 10-11, upheld the Secretary’s reliance on the re- 
sponse of only one customer where that customer accounted for 
“nearly all” of the company’s sales decline for the period under re- 
view. Similar to that case, the one customer’s failure to purchase 
accounted for nearly all [a confidential number, R. 92, 94; Conf. R. 
70] of Homestake’s entire sales decline for the 1985 period. 

Although the decline in Homestake’s 1985 production may have 
been caused by declining sales and its failure to obtain future con- 
tracts, there is substantial evidence in the record, as discussed 
above, to support the determination that this decline was not due to 
imports. 

Upon review of the entire record, the Court finds that the survey 
provided substantial evidence on which the Secretary could base a 
decision to deny certification for worker adjustment assistance ben- 
efits to plaintiffs. 


REQUIREMENT OF AcTUAL NoTICE TO Request A HEARING 


Plaintiffs claim due process requires the Secretary to provide 


them with actual notice of their right to a public hearing because 
they proceeded pro se. Plaintiffs further claim they were adversely 
prejudiced by the lack of such a hearing and request this Court to 
grant judgment in their favor or, alternatively, remand the case for 
a public hearing and consideration of further evidence. 

Defendant contends that there is no requirement to provide actu- 
al notice to pro se litigants, and cities in support Kelley v. Secretary, 
United States Dep’t of Labor, 812 F.2d 1378 (Fed. Cir. 1987). In Kel- 
ley, our appellate court acknowledged that leniency is to be extend- 
ed to a pro se party but held that “where the question is the calcula- 
tion of the time limitations placed on the consent of the United 
States to suit, a court may not similarly take a liberal view of that 
jurisdictional requirement and set a different rule for pro se liti- 
gants only.” Jd. at 1380. See also Former Employees of Geosearch, 
Inc. v. United States, 11 CIT ——, Slip Op. 87 - 144 (Dec. 30, 1987). 
Kelley reached its determination on jurisdictional grounds and the 
Court finds it inapplicable to this action concerning notice of the 
right to request a public hearing. 

In Estate of Finkel v. Donovan, 9 CIT 374, 378-79, 614 F. Supp. 
1245, 1246-49 (1985), and Miller v. Donovan, 9 CIT 473, 476-79, 
620 F. Supp. 712, 716 - 17 (1985), the court held that the Secretary 
should provide pro se petitioners with actual notice of the 10-day pe- 
riod in which to request a hearing, but did not find the Secretary’s 
failure to do so in either case required remand because plaintiffs 
were not prejudiced by the lack of a public hearing. 
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In this case, the Secretary’s determination will be set aside if the 
failure to provide actual notice of the right to request a hearing 
prejudiced plaintiffs: Plaintiffs claim they were prejudiced because 
they were precluded from presenting additional information on the 
status of the domestic uranium industry and Homestake in the 
form of charts, text and testimony. 

A review of the record reveals that a significant amount of evi- 
dence was submitted on the status of the domestic uranium indus- 
try. R. 3-25, 72-91. Extensive data on Homestake was also collect- 
ed. R. 1-2, 26, 35, 46 - 47, 92 -94; Conf. R. 32 - 34, 36 - 37, 40 - 45, 
48-71, 95-108. The value of additional testimony is doubtful in 
light of this information and the many letters received by the Secre- 
tary in response to the original determination prior to reconsidera- 
tion. R. 127-38. Plaintiffs have failed to demonstrate any new in- 
formation which they would submit at a public hearing that would 
be helpful to their case. The Court finds plaintiffs were not 
prejudiced by the lack of a public hearing and accordingly denies 
the request for a remand or judgment in plaintiffs’ favor on due 
process grounds. 


CoNCLUSION 


The Secretary’s denial of certification for trade adjustment assis- 
tance benefits under the Act is affirmed. The action is dismissed. 


Judgment will be entered accordingly. 


(Slip Op. 88 - 42) 
Mitsu! Foops, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86 - 4- 00521 
Before RE, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain imported canned tuna as “[t]una * * * 
[o]ther,” under item 112.34, TSUS. The plaintiff contests the classification, claiming 
that the merchandise is properly classifiable under item 112.30, TSUS, and contends 
that the statutory phrase “United States pack,” as used in item 112.30, TSUS, in- 
cludes American Samoan tuna. Plaintiff moves for summary judgment. The defend- 
ant opposes the motion and cross-moves for summary judgment. 

Held: The court. concludes that there are no material issues of fact in dispute. 
Since the Customs Service properly classified the imported canned tuna as “[t]una 
* * * fojther,” under item 112.34, TSUS, plaintiff's motion for summary judgment is 
denied, and defendant’s cross-motion for summary judgment is granted. 

[Plaintiff's motion for summary judgment denied; defendant’s cross-motion for 
summary judgment granted.] 
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(Dated March 30, 1988) 


Harris & Berg, (Herbert E. Harris and Cheryl Ellsworth), for plaintiff. 
John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Kenneth N. Wolf), for defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Japan, described on the customs invoices as 
canned tuna, not packed in oil, not over 15 pounds per can. 

In 1984 the imported merchandise was classified by the Customs 
Service under item 112.34, Tariff Schedules of the United States 
(TSUS) as “[t]una * * * [o]ther.” Consequently, the merchandise was 
assessed with duty at the rate of 12.5 per centum ad valorem. 

Plaintiff protests this classification and contends that the import- 
ed merchandise is properly classifiable under item 112.30, TSUS, as 
“{tjuna: [iJn containers weighing with their contents not over 15 
pounds each, and not the product of any insular possession of the 
United States, for an aggregate quantity entered in any calendar 
year not to exceed 20% of the United States pack of canned tuna 
during the immediately preceding calendar year, as reported by the 
National Marine Fisheries Service.” If the imported merchandise is 
properly classifiable under item 112.30, TSUS, as maintained by 
plaintiff, then the merchandise would be entitled to a duty rate of 6 
per centum ad valorem. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified by Customs under: 
Schedule 1, Part 3, Subpart C: 
Fish, prepared or preserved in any manner, not in oil, in airtight 
containers: 
* * ok * 
Tuna: 
ok ok 


112.34 Other 12.5% ad val. 


Claimed by plaintiff under: 
Schedule 1, Part 3, Subpart C: 


Fish, prepared or preserved in any manner, not in oil, in airtight 


containers: 
* * * ra “ x * 


Tuna: 


112.30 In containers weighing with their 
contents not over 15 pounds each, 
and not the product of any insular 
possession of the United States, for 
an aggregate quantity entered in 
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any calendar year not to exceed 
20% of the United States pack of 
canned tuna during the immediate- 
ly preceding calendar year, as re- 
ported by the National Marine 
Fisheries Service 


The question presented, therefore, is whether the imported mer- 
chandise has been properly classified by Customs as canned tuna 
under item 112.34, TSUS, or whether it is properly classifiable as 
“{tjuna: [iJn containers weighing with their contents not over 15 
pounds each, and not the product of any insular possession of the 
United States, for an aggregate quantity entered in any calendar 
year not to exceed 20% of the United States pack of canned tuna 
during the immediately preceding calendar year, as reported by the 
National Marine Fisheries Service,” under item 112.30, TSUS, as 
contended by plaintiff. In order to decide this issue, the court must 
consider “whether the government’s classification is correct, both 
independently and in comparison with the importer’s alternative.” 
Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 
739 F.2d 628 (Fed Cir. 1984). 

Contending that there is no triable issue of fact, both parties 
moved for summary judgment pursuant to Rule 56 of the Rules of 
the Court. Upon examining the tariff schedules, relevant case law, 
and supporting papers, the court concludes that there are no mate- 
rial issues of fact in dispute, and that the imported merchandise has 
been properly classified. Hence, plaintiff's motion for summary 
judgment is denied, and defendant’s cross-motion for summary judg- 
ment is granted. 

On a motion for summary judgment it is the function of the court 
to determine whether there are any factual disputes that are mate- 
rial to the resolution of the action. Warrior Tombigbee Transp. Co. 
v. M/V Nan Fung, 695 F.2d 1294, 1296-97 (11th Cir. 1983). The 
court may not resolve or try factual issues on a motion for summary 
judgment. Yamaha Int'l Corp. v. United States, 3 CIT 108, 109 
(1982). Moreover, the burden is upon the party moving for summary 
judgment to show that there are no material facts in dispute. Adick- 
es v. S.H. Kress & Co., 398 U.S. 144, 157 (1970). 

Imported tuna, prepared or preserved in any manner, not in oil, 
in containers weighing with their contents not over 15 pounds each, 
is subject to a tariff-rate quota. The quota amount equals 20 percent 
of the preceding year’s “United States pack,” as reported by the Na- 
tional Marine Fisheries Service (NMFS). Merchandise imported 
within the quota level is classified under item 112.30, TSUS, and 
subject to a duty at a rate of 6 per centum ad valorem; imports in 
excess of that amount are classified in item 112.34, TSUS, and are 
subject to the higher duty rate of 12 per centum ad valorem. Plain- 
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tiffs merchandise was classified under item 112.34 because the quo- 
ta level had been filled. 

It is undisputed that the imported merchandise is canned tuna, 
not in oil, in containers, and not over 15 pounds each. The plaintiff, 
however, claims that the phrase “United States pack of canned tu- 
na * * * as reported by the [NMFS],” as stated in item 112.30, 
TSUS, includes tuna packed in American Samoa. Furthermore, 
plaintiff contends that the figures reported by the NMFS in 1983 
were erroneous, and should have included the American Samoa pro- 
duction thereby making the quota levels higher. Hence, the ques- 
tion presented is whether the phrase “United States pack of canned 
tuna * * * as reported by the [NMFS],” as it is used in item 112.30, 
TSUS, includes tuna packed in American Samoa. 

In support of its motion, plaintiff contends that the common 
meaning of the term “United States pack of canned tuna * * * as 
reported by the [NMFS],” as established in reporting by the United 
States government and by use within the industry, includes Ameri- 
can Samoa production. Plaintiff maintains that since 1954 all agen- 
cy publications of the NMFS which report the United States pack of 
canned tuna include production in American Samoa, except those 
reports used by the Customs Service in determining the quota. In 
addition, plaintiff contends that when the quota was established in 
1955, pursuant to a reservation contained in the Protocol of Terms 
of Accession by Japan to the General Agreement on Tariffs and 
Trade (protocol) and included in Presidential Proclamation 3105, 
“the parties to the agreement premised their discussions on the 
term ‘United States pack’ as it was commonly understood at that 
time.” According to plaintiff, American Samoan production of 
canned tuna was included in United States government statistics at 
that time, as evidenced by data published by the United States Fish 
and Wildlife Service. 

In opposition to plaintiff's motion, defendant maintains that since 
the implementation of the tariff-rate quota, the United States Fish 
and Wildlife Service and its successor agency, the NMFS, has inter- 
preted the statutory words “United States pack” as excluding 
American Samoan pack, for purposes of reporting the figures to the 
Customs Service. According to defendant, the purpose of the statute 
was to protect the United States industry by increasing the duty on 
imported canned tuna which exceeded the tariff-rate quota. Hence, 
defendant asserts that the decision of the NMFS in administering 
the statute, to exclude the American Samoan production, is to be 
followed unless it is unreasonable. Furthermore, defendant con- 
tends that “legislative action subsequent to the protocol supports 
the government’s interpretation and demonstrates Congress’ acqui- 
escence in the government’s interpretation.” 

It is evident from the submissions that there is no material issue 
of fact in dispute, but rather, an issue of law. Namely, the parties 
are in disagreement as to whether the exclusion of Américan Samo- 
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an canned tuna production from the calculation of “United States 
pack” was lawful and proper. More specifically, the parties disagree 
as to whether the exclusion was within the legislative intent of the 
tariff-rate quota, and whether the interpretation of the statute by 
the NMFS was a reasonable one. 

The parties agree that the NMFS underreported the figures for 
“United Sates pack,” in 1983, and both parties also agree that the 
NMFS subsequently realized the miscalculation and adjusted the 
figures to reflect the correction. The plaintiff contends, however, 
that the figures are still erroneous, and that American Samoan pro- 
duction must properly be included as part of “United States pack.” 
Clearly, therefore, the dispute between the parties pertains to 
whether the statutory tariff-rate quota was based on figures proper- 
ly reported by the NMFS, and whether the quota was intended to 
include American Samoan production as part of “United States 
pack.” This question of statutory interpretation is properly before 
the court. 

The tariff acts, as other statutes, are to be interpreted so as to 
carry out the underlying legislative intent. See Sandoz Chemical 
Works, Inc. v. United States, 43 CCPA 152, 156, C.A.D. 623 (1956). It 
is axiomatic that “the starting point for interpreting a statute is the 
language of the statute itself.” Consumer Product Safety Comm’n v. 
GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). If a statute is silent or 
ambiguous with respect to a particular issue, it is appropriate for 
the court to accord deference to the agency’s interpretation of the 
statute, if it is reasonable and consistent with the congressional 
will. See Japan Whaling Ass’n v. American Cetacean Soc’y, 106 S. 
Ct. 2860, 2868 (1986); Chevron U.S.A. Inc. v. National Resources De- 
fense Council, Inc., 467 U.S. 837, 843 - 44 (1984). 

The tariff-rate quota found in item 112.30, TSUS, was implement- 
ed pursuant to the Protocol of Terms of Accession by Japan to the 
General Agreement on Tariffs and Trade and Presidential Procla- 
mation 3105 (July 22, 1955) as supplemented by Presidential Procla- 
mation 3128 (March 16, 1956). The Proclamation was issued under 
the authority of section 350 of the Tariff Act of 1930. Pursuant to 
Presidential Proclamation 3128, and item 112.30, TSUS, the agency 
responsible for the administration of the quota is the National Ma- 
rine Fisheries Service (formerly the Fish and Wildlife Service). It is 
important to note, therefore, that it is the NMFS that is authorized 
to report the amount of “United States pack” tuna to the Customs 
Service. Customs then calculates the quota amount from the report- 
ed figures. 

The language of tariff item 112.30 indicates clearly that its pur- 
pose as a tariff-rate quota is to impose limits on the quantity of for- 
eign tuna that may enter the United States under the lower tariff 
rate, thereby affording protection to the United States industry. 
Pursuant to item 112.30, only foreign imports which do not exceed 
20% of the United States pack as reported by the NMFS, may enter 





U.S. COURT OF INTERNATIONAL TRADE 61 


the United States at the lower concession rate of 6 per centum ad 
valorem. As defendant points out, if the figure for “United States 
pack” as reported by the NMFS is increased by the inclusion of 
American Samoan pack, more imported tuna would be dutiable at 
the lower rate. It is submitted that this would clearly be contrary to 
the purpose of the statute intended to provide a protective measure 
to domestic tuna producers. 

The term “United States pack” is not defined in the tariff sched- 
ules. Plaintiff asserts, however, that the term includes American 
Samoan pack because it is included in United States production 
figures reported for other purposes. Since the cited figures are re- 
ported for purposes other than the administration of the customs 
laws, this argument is not persuasive. 

The defendant notes that “United States” is defined in Section 
401(k) of the Tariff Act of 1930 (current version at 19 U.S.C. 
§ 1401(h) (1982)), as excluding American Samoa. Section 401(k) ex- 
pressly provides that “[t]he term ‘United States’ includes all Terri- 
tories and possessions of the United States, except the Philippine 
Islands, the Virgin Islands, American Samoa, and the island of 
Guam.” The defendant contends that, as evident from agency policy 
as reflected by agency documents, the Fish and Wildlife Service re- 
lied on this definition in determining “United States pack.” Fur- 
thermore, defendant contends that since the NMFS is administrator 
of the statute, due weight must be accorded by the court to its inter- 
pretation of “United States pack.” See, e.g., United States v. City of 
Fulton, 106 S. Ct. 1422, 1428 (1986). 

It is not questioned that the court will defer to the agency’s inter- 
pretation of the statute, if the interpretation is consistent with the 
intent of the legislature, or with the guiding purpose of the statute. 
See Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 
U.S. 837, 843 - 44 (1984). Judicial precedents teach that an agency’s 
interpretation of a statute need not be the only reasonable one, or 
even the one the court would have adopted if the question had ini- 
tially arisen in a judicial proceeding. See id. at 843 n.11. Indeed, for 
the interpretation of the administering agency to be accepted, it 
need only be shown that it is “ ‘sufficiently reasonable.’ ” See Feder- 
al Election Comm’n v. Democratic Senatorial Campaign Comm., 454 
US. 27, 39 (1981). 

In excluding American Samoan pack from its calculation of 
“United States pack,” the NMFS was interpreting the provision 
“United States pack” in a manner consistent with the protective 
purpose of the tariff-rate quota. Surely, this cannot be said to be an 
unreasonable interpretation of the tariff-rate quota. Furthermore, 
there is a statutory presumption of correctness that attaches to the 
classification of the Customs Service. See 28 U.S.C. § 2639(a\(1) 
(1982); see also Westway Trading Corp. v. United States, 68 CCPA 1, 
4, 633 F.2d 1388, 1390 (1980). 
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It is also pertinent that in 1981 Congress was aware of the long- 
standing practice of excluding American Samoan pack from the cal- 
culation of “United States pack,” and acquiesced to this administra- 
tive interpretation. In 1983, Congress enacted Public Law 97 - 446 
which amended item 112.30, TSUS, by adding the phrase “and not 
the product of any insular possession of the United States,” to indi- 
cate that shipments from the United States insular possessions are 
not to be included in determining the extent to which the quota has 
been filled. 

The Report to the House of Representatives on the proposed 
amendment to item 112.30, TSUS, specifically demonstrates con- 
gressional awareness that, “[t]he quota is established as 20 percent 
of the U.S. pack (excluding American Samoa) of canned tuna * * *.” 
H.R. Rep. No. 97 - 257, 97th Cong., 1st Sess. 4 (1981) (emphasis add- 
ed). The report stated that the reason for the amendment to item 
112.30 was that in 1980 the Customs Service changed its method of 
classifying shipments of American Samoan tuna by including these 
shipments as imports in determining whether the quota was filled. 
According to the report, “{iJn the past, virtually all imports of tuna 
not packed in oil had entered at the lower, within-quota rate.” Id. 
In 1980, however, Customs “began assessing the over-quota duty 
rate on imported canned tuna as a result of the tariff quota being 
filled.” Id. Thus, Congress clarified the tariff schedule to assure 
that a shipment from a United States insular possession, including 
American Samoa, was “not * * * considered as an import shipment 
source.” Jd. It cannot be doubted, therefore, that Congress was ex- 
pressly aware that the NMFS excluded American Samoan pack 
from “United States pack” for purposes of calculating the quota. 

It is well established that a longstanding administrative practice 
will not be disturbed in the absence of compelling reasons to the 
contrary. See United States v. Electrolux Corp., 46 CCPA 143, 146, 
C.A.D. 718 (1959). Furthermore, as Congress was aware of the prac- 
tice of the NMFS, and no changes were made in the text of the stat- 
ute when it was amended in 1983, under the circumstances 
presented, Congress must be deemed to have approved and ratified 
the prior administrative interpretation. See, eg., United States v. 
Schmidt Pritchard & Co., 47 CCPA 152, 157 - 58, C.A.D. 750 (1960). 

The legislative history of the tariff-rate quota shows that its pur- 
pose was to impose limits on the quantity of foreign tuna that may 
enter the United States under the lower concession rate. Conse- 
quently, it cannot be said that it is contrary to the legislative intent 
for the NMFS to interpret “United States pack” as excluding tuna 
canned in American Samoa. Plaintiff's proposed interpretation of 
the statute would not promote the fundamental goal of the quota, 
and would permit increased importation of foreign canned tuna 
under the lower duty rate, to the detriment of domestic producers. 
In sum, the court is not persuaded that the words “United States 
pack” include American Samoan pack, and holds that the adminis- 
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trative interpretation to exclude American Samoan pack from 
“United States pack” is reasonable and will not be disturbed. 

In view of the foregoing, the court holds that the Customs Service 
properly classified the imported canned tuna as “[t]una * * * 
[o]ther,” under item 112.34, TSUS. Accordingly, plaintiff's motions 
for summary judgment and to amend and supplement its complaint 
are denied, and defendant’s cross-motion for summary judgment is 
granted. 


(Slip Op. 88 - 43) 
SUPERSCOPE, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85 — 3 - 00328 
Before Re, Chief Judge. 


On Ptaintirr’s MorioN FOR JUDGMENT ON THE PLEADINGS 


The Customs Service classified certain imported unassembled cabinets, which con- 
tained glass panels manufactured in the United States, as “furniture, and parts 
thereof, not specially provided for” under item 727.35, TSUS, or item 727.55, TSUS. 
The plaintiff contests the classification, claiming that the glass panels included in 
the unassembled cabinets were improperly denied American goods returned treat- 
ment under item 807.00, TSUS, or alternatively, under item 800.00, TSUS, and 
moves for judgment on the pleadings. 

Held: Since material issues of fact are in dispute, plaintiff's motion for judgment 
on the pleadings is denied. 


(Dated March 31, 1988) 


Stein Shostak Shostak & O’Hara (Robert Glenn White, on the motion), for 
plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (James A. 
Curley, on the motion), for defendant. 


Re, Chief Judge: The question. presented in this case pertains to 
the proper classification, for customs duty purposes, of certain unas- 
sembled cabinets imported from New Zealand, containing glass 
panels manufactured in the United States, and classified by the 
Customs Service as “furniture, and parts thereof, not specially pro- 
vided for.” 

The imported merchandise was entered at the port of Los Ange- 
les, California, and was classified by the Customs Service under 
item 727.35 or item 727.55, Tariff Schedules of the United States 
(TSUS) as “furniture, and parts thereof, not specially provided for,” 
of wood or of other materials, with duty assessed at the rates re- 
spectively provided for therein at the time of entry. In appraising 
and liquidating the merchandise imported by plaintiff, no allowance 
was made, under either item 800.00, TSUS, or item 807.00, TSUS, 
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for the glass panels manufactured in the United States and includ- 
ed in the imported cabinets. 

Plaintiff claims that the glass panels included in the unassembled 
cabinets were improperly denied treatment under item 807.00, 
TSUS, as American goods returned. If properly classifiable under 
item 807.00, TSUS, as maintained by plaintiff, a duty would be as- 
sessed on the full value of the imported cabinets, less the cost or 
value of the glass panels. Plaintiff alternatively contends that the 
glass panels are entitled to entry free of duty as American goods re- 
turned under item 800.00, TSUS. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified under: 
Schedule 7, Part 4, Subpart A: 
Furniture, and parts thereof, not specially provided for: 
* * * * * ak 


Of wood: 


* 


Other: 


* * * * 


727.35 Furniture other than chairs 4.7% ad val. (1980) 
4.4% ad val. (1981) 
4.1% ad val. (1982) 


* * * * 


727.55 Other: 9.3% ad val. (1980) 
8.5% ad val. (1981) 
7.8% ad val. (1982) 


Claimed under: 
Schedule 8, Part 1, Subpart B: 


807.00 Articles assembled abroad in whole 
or in part of fabricated components, 
the product of the United States, 
which (a) were exported in condi- 
tion ready for assembly without 
further fabrication, (b) have not lost 
their physical identity in such arti- 
cles by change in form, shape, or 
otherwise, and (c) have not been ad- 
vanced in value or improved in con- 
dition abroad except by being as- 
sembled and except by operations 
incidental to the assembly process 
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such as cleaning, lubricating, and 

painting A duty upon the full 
value of the imported 
article, less the cost 
or value of such 
products of the 
United States (see 
headnote 3 of this 
subpart) 


Alternatively claimed under: 
Schedule 8, Part 1, Subpart A: 


800.00 Products of the United States when 
returned after having been export- 
ed, without having been advanced 
in value or improved in condition 
by any process of manufacture or 
other means while abroad 


The question presented is whether the unassembled cabinets im- 
ported from New Zealand, and containing glass panels manufac- 
tured in the United States, were properly classified by Customs, or 
whether they should have been granted treatment under item 
807.00, TSUS, or alternatively, under item 800.00, TSUS, as con- 
tended by plaintiff. 

Pursuant to Rule 12(c) of the Rules of the United States Court of 
International Trade, plaintiff moves for judgment on the pleadings. 
Defendant opposes plaintiff's motion, contending that there are ma- 
terial issues of fact that are in dispute. Since the court finds that 
material issues of fact are in dispute, the plaintiffs motion for judg- 
ment on the pleadings is denied. 

A motion for judgment on the pleadings may be granted when the 
court determines that “there is no material issue of fact presented 
and that one party is clearly entitled to judgment.” Flora v. Home 
Fed. Sav. & Loan Ass’n, 685 F.2d 209, 211 (7th Cir. 1982). The mo- 
tion is directed solely to the pleadings, and, therefore, “the movant 
admits the truth of his adversary’s well-pleaded factual allegations 
but denies their sufficiency as a matter of law.” C.J. Tower & Sons, 
Inc. v. United States, 68 Cust. Ct. 377, 379, C.R.D. 72-11, 343 F. 
Supp. 1387, 1390 (1972); see also Gumer v. Shearson, Hammill & Co., 
516 F.2d 283, 286 (2d Cir. 1974). Hence, the motion for judgment on 
the pleadings admits all material facts pleaded by the opposing par- 
ty but does not admit conclusions of law. See C.J. Tower & Sons, 
Inc., 68 Cust. Ct. at 379, 343 F. Supp. at 1390. 

The motion for judgment on the pleadings “must be denied if, as 
against the moving party, the pleadings raise any factual issues.” 
Id. The party. opposed to the motion “must be given the benefit of 
all reasonable inferences favorable to it which might be drawn from 
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the pleadings.” Jd. at 383, 343 F. Supp. at 1393; see also Falls 
Riverway Realty, Inc. v. City of Niagara Falls, 754 F.2d 49, 54 (2d 
Cir. 1985). When all material facts have not been admitted, a mo- 
tion for judgment on the pleadings is an improper remedy. See, e.g., 
Westinghouse Electric Corp. v. United States, 70 Cust. Ct. 171, 172, 
C.D. 4426 (1973). 

Plaintiff asserts in its complaint that the glass panels manufac- 
tured in the United States, which are packaged abroad with unas- 
sembled cabinets manufactured in New Zealand, are United States 
fabricated components which are entitled to the benefits set forth 
under item 807.00, TSUS, because their packaging with the cabinet 
parts constitutes “assembly” under item 807.00, TSUS. In support 
of plaintiff's claim that the glass panels should have been classified 
under item 807.00, TSUS, plaintiff states in its complaint that 
“{t]he issues in this case are the same in all material respects to 
those in Mattel, Inc. v. United States, 67 CCPA 74, C.A.D. 1248, 624 
F.2d 1076 (1980).” In Mattel, phonograph records, manufactured in 
the United States, and packaged abroad with foreign manufactured 
toy telephones, were held to be classifiable under item 807.00, 
TSUS, as United States products assembled abroad. 69 CCPA at 79, 
624 F.2d at 1080 - 81. 

Defendant, in its answer, denies that the issues in this case are 
the same as those in the Mattel case. In Mattel, the American made 
phonograph records were packaged in envelopes, and the envelopes 
were stapled to the foreign made toy telephones. Jd. at 75, n. 3, 624 
F.2d at 1078, n. 3. Defendant maintains that the stapling process in 
Mattel constituted the “assembly” operation necessary for classifi- 
cation under item 807.00, TSUS. In this case, however, defendant 
contends that the glass panels were not joined to the other compo- 
nents of the unassembled cabinets, and, therefore, no “assembly” 
operation occurred within the meaning of item 807.00, TSUS. In- 
deed, whether the glass panels were or were not “assembled 
abroad” within the meaning of item 807.00, TSUS, is a material is- 
sue of fact which is in dispute in this case, and, therefore, precludes 
this court from granting plaintiff's motion for judgment on the 
pleadings. 

Plaintiff's alternative claim is that the glass panels are entitled 
to duty-free entry under item 800.00, TSUS, because “[t]he glass 
panels in issue were not advanced in value or improved in condition 
while abroad.” 

In defendant’s answer to plaintiff's complaint, the defendant de- 
nies that the glass panels in issue “were not advanced in value or 
improved in condition by any process of manufacture or other 
means while abroad.” Defendant contends that the glass panels can- 
not be American goods returned under 800.00, TSUS, because they 
were packaged with components of foreign manufacture, and be- 
came the doors and lids of an unassembled cabinet which constitut- 
ed a new entity which was not of American manufacture. 
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Whether the glass panels were advanced in value while abroad is 
a material issue of fact in light of plaintiff's contention that the 
glass panels were improperly denied treatment under item 800.00, 
TSUS, upon importation. This fact; which is clearly material to the 
proper classification of the imported merchandise, having been de- 
nied by defendant, is in dispute. Clearly, therefore, the court cannot 
grant plaintiffs motion for judgment on the pleadings. 

It is the determination of the court that all necessary facts have 
not been admitted, and that there remain in dispute material issues 
of fact. Accordingly, it is 

ORDERED that plaintiff's motion for judgment on the pleadings is 
denied. 


(Slip Op. 88 - 44) 


Sea-LAND SERVICE, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 88 - 12 - 00159 
Before RE, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff sues to recover duties paid for work performed in a foreign country on its 
vessel M/V Sea-Land Adventurer. Pursuant to 19 U.S.C. § 1466(a), the Customs Ser- 
vice assessed duties of 50 per centum ad valorem on plaintiff's estimated cost of the 
work as foreign repairs on its vessel. Plaintiff contends that the repair duty provi- 
sions of section 1466(a) do not apply since the work performed did not constitute re- 
pairs, but was part of the original construction of the vessel. 

Held: In determining which items are dutiable as repairs, the applicable standard 
is that, work done or equipment added pursuant to the specifications of the original 
construction contract are dutiable, and, all work performed and equipment added, 
not required by the contract are dutiable items under the foreign repair statute. 
Hence, the action is remanded to the Customs Service in order that it may deter- 
mine, which items at issue are subject. to duty under section 1466(a) as “repairs,” “re- 
pair parts,” “materials,” or “equipment.” 

[Action remanded for proceedings consistent with this opinion and order.] 


(Dated March 31, 1988) 


Ragan & Mason (Gerald A. Malia and Tanya J. Potter, at the trial and on the 
brief, and Roberts S. Zukerman, of counsel), for plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Barbara M. Epstein, at trial and on the 
brief), for defendant. 


Re, Chief Judge: In this action, plaintiff, Sea-Land Service, Inc. 
(Sea-Land), seeks to recover customs duties paid for work done and 
equipment provided in a foreign country to its vessel, M/V Sea- 
Land Adventurer (Adventurer), a vessel documented under the laws 
of the United States to engage in foreign trade. 
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Pursuant to 19 U.S.C. § 1466(a) (Supp. III 1979), the cost of “re- 
pairs,” “repair parts,” “materials,” and “equipment” provided in a 
foreign country to a United States documented vessel is subject to a 
duty of 50 per centum ad valorem, when the vessel first arrives in 
the United States. Accordingly, upon the entry of the Adventurer 
into the United States, the Customs Service assessed duties of 50 
per centum ad valorem on plaintiff's estimated cost of the work per- 
formed and the equipment provided to the vessel in foreign ports. 

Plaintiff contends that the repair duty provisions of section 
1466(a) do not apply to the work done on the Adventurer since that 
work did not constitute “repairs” within the meaning of the statute. 
It is plaintiff's position that, although the work was done after the 
vessel was documented, it was performed pursuant to a warranty 
clause in the construction contract, as a part of the original con- 
struction process, and, therefore, does not come within the meaning 
or intent of the foreign repair statute. 

Defendant contends that a presumption exists that foreign mate- 
rial or foreign work performed on a foreign-built vessel, after Unit- 
ed States documentation, is dutiable under section 1466(a), and is 
not part of the original construction of the vessel. Defendant fur- 
ther contends that plaintiff has failed to establish that most of the 
items at issue were, in fact, part of the original construction of the 
vessel. 

The pertinent provisions of 19 U.S.C. § 1466(a) (Supp. III 1979) 
provide as follows: 


Equipment and repairs of vessels 
(a) Vessels subject to duty; penalties 


The equipments, or any part thereof, including boats, 
purchased for, or the repair parts or materials to be used, 
or the expenses of repairs made in a foreign country upon a 
vessel documented under the laws of the United States to 
engage in the foreign or coasting trade, or a vessel intended 
to be employed in such trade, shall, on the first arrival of 
such vessel in any port of the United States, be liable to en- 
try and the payment of an ad valorem duty of 50 per cen- 
tum on the cost thereof in such foreign country* * *. 


The question presented is whether work and equipment provided 
to a vessel in a foreign country, after United States documentation, 
pursuant to a warranty clause in the construction contract, are du- 
tiable under 19 U.S.C. § 1466(a) as foreign “repairs,” “repair parts,” 
“materials,” or “equipment,” or are free of duty as part of the origi- 
nal construction of the vessel. 

The court has carefully considered the governing legislation, rele- 
vant case law, testimony of record, and the parties’ proposed joint 
legal standard. It is the holding of the court that as to those items 
in dispute, the applicable standard or criterion is that work done or 
equipment added pursuant to the specifications of the original con- 
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tract for the construction of the vessel, are not dutiable. Hence, all 
work performed and equipment added, not required by the contract 
are dutiable items under the foreign repair statute. Consequently, 
the case is remanded to the Customs Service to determine, in con- 
formance with the standard enunciated in this opinion, which items 
are subject to duty under section 1466(a) as “repairs,” “repair 
parts,” “material,” or “equipment.” 

The Adventurer was constructed as a new vessel from an existing 
refurbished midbody, by Mitsubishi Heavy Industries, Inc., in Ja- 
pan. The construction contract contained a “guarantee clause” for a 
12-month period. This clause warranted against all defects which 
were “due to defective material or poor workmanship, ordinary 
wear and tear excepted * * *.” 

On July 12, 1978, the Adventurer was issued a United States Cer- 
tificate of Registry and was documented under United States law to 
engage in foreign trade. Sea trials were conducted on the vessel on 
July 15 and 16, 1978, to ensure that the vessel was seaworthy. On 
July 27, 1978, it was delivered by its builder to its owner, Sea-Land. 

During the 8 months between the date of delivery and the date it 
first entered the United States, April 5, 1979, various items of work 
and equipment were provided to the Adventurer, while it was en- 
gaged in foreign trade in Japan. 

Upon the vessel’s arrival in the United States, plaintiff filed en- 
try papers which noted 259 items of work and materials, which 
were listed as “Guarantee Work-No Cost Items.” All of the work 
done on the vessel was completed within 8 months of its delivery, 
and prior to its entry into the United States. 

Pursuant to Customs Regulation 19 C.F.R. § 4.14(k) (1979), plain- 
tiff petitioned for relief from the duty for the foreign work per- 
formed on the vessel. 

The Customs Service determined that some of the items listed by 
plaintiff on its petition were additions or alterations to the hull or 
hull fittings, transportation expenses, consumable supplies, or non- 
repair type inspections, and, therefore, not dutiable under 19 U.S.C. 
§ 1466(a). As to other items listed by plaintiff, Customs determined 
that they constituted “repairs,” “repair parts,” “materials,” or 
“equipment” within the common meaning of those terms, and were 
not encompassed by any exception to section 1466(a). Consequently, 
a duty was assessed on those items. Plaintiff protests the assess- 
ment and commenced this action to recover its payment. 

It should be noted that Sea-Land does not make any claim for the 
remission of duties pursuant to 19 U.S.C. § 1466(d) (Supp. III 1979). 
Remission of duties assessed under 1466(a) is authorized under sec- 
tion 1466(d), when a vessel is “compelled, by stress of weather or 
other casualty” to make repairs or purchases outside of the United 
States to secure the safety and seaworthiness of the vessel. 19 
U.S.C. § 1466(d)(1). See, eg., Suwannee Steamship Co. v. United 
States, 79 Cust. Ct. 19, 22, C.D. 4708, 435 F. Supp. 389, 391 (1977). 
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Hence, Sea-Land does not seek a remission of duties under any ex- 
ception to section 1466(a) but rather, contends that the foreign re- 
pair statute does not apply to the work done on the Adventurer. 

Sea-Land has moved for judicial notice of certain documents and 
to admit certain discovery material into evidence. The court has 
considered all relevant materials, documents, and evidence 
presented. In effect, the court has granted plaintiff's motions, and 
acknowledges the cooperation of the parties during the trial, and 
counsels’ helpful post-trial briefs. 

Historically, vessels have been treated as sui generis and are not 
subject to duty under the tariff laws. See The Conqueror, 166 U.S. 
110, 118 (1897). The tariff schedules expressly provide that, “vessels 
which are not ‘yachts or pleasure boats’ within the purview of sub- 
part D, part 6, of schedule 6, are not articles subject to the provi- 
sions of these schedules.” See Tariff Schedules of the United States, 
General Headnotes and Rules of Interpretation, 19 U.S.C. § 1202, 
General Headnote 5(f) (1982). 

The Supreme Court in The Conqueror, left no doubt that while a 
vessel may bear items that enter the stream of commerce, the ves- 
sel itself is not an article of commerce. The principle, therefore, is 
clear that, although the vessel is a vehicle of dutiable articles, the 
vessel itself is not a dutiable article. See 166 U.S. 110, 115 (1897). 
Accordingly, the cost of foreign construction of a vessel is not dutia- 
ble. By the same reasoning, the vessel’s original equipment is also 
not dutiable since it is part.of the construction cost of the vessel. See 
22 Op. Att’y Gen. 360, 361 (1899). 

Although the principle is clear and uncontested that the cost of 
the foreign construction of a vessel is not dutiable, the foreign re- 
pair statute, 19 U.S.C. § 1466(a), provides that foreign repairs to a 
United States documented vessel, and replacement equipment are 
dutiable, unless exempt by the statute. It is therefore clear at the 
outset that the foreign repair statute applies to repairs and not the 
cost of the construction of the vessel. In general terms, therefore, 
the question to be answered is whether work performed on the ves- 
sel subsequent to documentation is part of the original construction, 
or repairs within the meaning of the foreign repair statute. The an- 
swer cannot be a categorical response, but depends upon the nature 
of the work, and the facts of the particular case. 

It would seem obvious that a variety of factors must be considered 
to determine, in each case, whether the work done was a continua- 
tion or reasonable extension of the “original construction,” or con- 
stituted “repairs.” Some of the salient factors to be considered in- 
clude the terms and nature of the guarantee or warranty clause, 
when the work was actually performed, and the nature and purpose 
of the work and the equipment provided. Surely, it is important to 
determine whether the “guarantee clause” is indeed a warranty of 
fitness for use and quality, and is limited in time to what may prop- 
erly be deemed part of the original construction. Hence, one cannot 
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quarrel with the government’s position that a service contract can- 
not be labeled to be a warranty clause, thereby excluding work per- 
formance under that clause from the duty provisions of the foreign 
repair statute. 

There can be no doubt that the length or duration of the warran- 
ty clause must be reasonable, and only long enough to permit the 
owner of the vessel to determine whether there has been compli- 
ance with the construction specifications. Hence, it is necessary to 
ascertain whether the work performed pursuant to the warranty 
clause related to a compliance with the specifications set forth in 
the original contract for the construction of the vessel. 

Sea-Land contends that the work performed on the Adventurer 
was done to correct defects in the ship’s original materials and 
workmanship, and to provide missing items specified in the con- 
struction contract, which were only discoverable after the ship was 
delivered. In support of its position, Sea-Land points out that mod- 
ern shipbuilding is so complex an enterprise, that it is not possible 
for a shipowner to discover immediately upon delivery whether the 
ship meets the specifications of the contract. 

Plaintiffs witness, Mr. Richard T. Soper, former executive vice 
president of Sea-Land, testified that due to the complexity of con- 
struction, it is customary within the industry to include a guaran- 
tee clause in the vessel construction contract. Mr. Soper testified 
that the clause in the Adventurer’s construction contract warrants 
that within a 12-month period all requirements of the construction 
contract will be met. He added, however, that the clause is not a 
pre-paid service contract. Consequently, Sea-Land maintains that 
the work performed is not dutiable as repairs since it was per- 
formed pursuant to the guarantee or warranty clause, and, there- 
fore, is part of the construction process. According to Sea-Land, only 
work done as a result of ordinary wear and tear should be consid- 
ered or treated as repairs within the foreign repair statute. 

The construction contract for the Adventurer contained a “guar- 
antee of material and workmanship” clause which provided in per- 
tinent part: 


The BUILDER, for the period of twelve (12) months from the 
date of delivery of the NEW VESSEL to the OWNER, guaran- 
tees any alteration or addition to the NEW VESSEL for which 
responsibility has been assumed by the BUILDER in accord- 
ance with the attached Specifications, and all parts and equip- 
ment of the NEW VESSEL that are manufactured, furnished 
or supplied by the BUILDER under this CONTRACT and the 
attached Specifications against all defects which are due to de- 
eee or poor workmanship, ordinary wear and tear 
excepted * * *. 


The government agrees that it is standard practice for builders to 
contract for warranties with private sector customers, but does not 
agree with Sea-Land’s assertion that 12 months is the standard war- 
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ranty period. The government stresses that it is “axiomatic that at 
some point work and equipment provided to a vessel cease to be 
part of the ‘original construction’ of the vessel, and become ‘repairs’ 
and ‘equipment’ within the meaning of section 1466.” 

Both parties have agreed with the definition of “repair” found in 
Webster’s Third New International Dictionary 1923 (1981): “to re- 
store by replacing a part or putting together what is torn or broken: 
FIX, MEND * * * to make good: REMEDY * * *.” Sea-Land con- 
tends that the common meaning of the term “repair” is limited to 
replacing or restoring “worn out” articles. The government, howev- 
er, maintains that the legislature did not intend “so restrictive a 
meaning to the term ‘repairs’ as used in section 1466.” In support of 
its position the government offered the testimony of Admiral Ben 
Lehman, to explain the meaning of the term “repair” as used in the 
shipbuilding industry. 

Admiral Lehman is a retired rear admiral in the United States 
Naval Reserves, a past vice president of engineering of Litton In- 
dustries Ship Systems Division, a past director of engineering for 
Lockheed Shipbuilding and Construction Co., and has over 45 years 
of experience in the designing and repairing of ships. He testified 
that the correction of an item not functioning at the delivery of the 
vessel is part of the construction process, and is not a repair. Admi- 
ral Lehman also testified that any equipment that was required by 
the contract, but was missing at the delivery of the vessel, is also a 
fulfillment of the construction contract. 

Admiral Lehman testified that is a guarantee item did not com- 
ply with the contract specifications, and corrective remedial action 
was taken, that action or adjustment would also be part of “new 
construction.” He also testified that subsequent correction of latent 
defects and design deficiencies, which defy detection before delivery, 
is part of the “new construction process,” because the replacement 
is not due to ordinary wear and tear. 

Admiral Lehman expressed his view as to work performed which 
is not required by the construction contract. He testified that if an 
item meets the vessel’s specifications, but is altered or improved be- 
yond that which was required by the contract specifications, that al- 
teration or improvement does not constitute original construction. 
Hence, at the time of delivery if certain items were functioning in 
accordance with contract specifications, and were later replaced, 
that work would not be part of the new or original construction. 
That work would not be part of the original construction even if it 
could be shown that the work and equipment were supplied under a 
guarantee provision in the contract. 

Initially, the government contended that a vessel is “legally com- 
plete” upon documentation, and, therefore, all work done on the 
vessel subsequent to its documentation is “repair” or “equipment” 
within the meaning of section 1466. The government has receded 
from this position and the parties now agree that some post-docu- 
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mentation items are not dutiable under section 1466(a), the foreign 
repair statute. For example, the parties agree that alterations or 
additions to the hull of the vessel or fittings to the hull, are not “re- 
pairs” or “equipment” within the meaning of section 1466(a). See 14 
Cust. Bull. 951 (Dec. 12, 1979). 

The parties also agree, however, that there is a presumption that 
foreign material or foreign work performed on a foreign-built vessel 
after United States documentation, is dutiable as a “repair” or 
“equipment” under section 1466(a). In effect, the parties agree on 
the presumption of correctness that attaches to the decision of the 
Secretary of Treasury. See 28 U.S.C. § 2639(a\1) (1982). Hence, the 
government, maintains that Sea-Land must rebut the presumption 
that post-documentation work is dutiable under section 1466(a), by 
establishing that the work or material is, in fact, part of the origi- 
nal vessel construction. The government submits that the criteria 
used to determine whether an item is nondutiable as part of the 
original construction “should not result in the weakening of the 
protection which Congress provided to United States workers and to 
United States manufacturers of vessel supplies and parts.” 

It is evident from the legislative history of 19 U.S.C. § 1466, a re- 
vision of section 466 of the Tariff Act of 1930, that the basic purpose 
of the foreign repair statute was to protect American labor. See 
H.R. Rep. No. 7, 71st Cong., Ist Sess. 4 (1929). In Suwannee Steam- 
ship Co. v United States, the court noted that the unsuccessful at- 
tempts in the House of Representatives to amend section 466 so as 
to increase greatly the situations in which duties were to be remit- 
ted to shipowners, were indicative of the strong measures sought by 
Congress to protect the domestic shipbuilding industry. See 79 Cust. 
Ct. 19, 25 - 26, C.D. 4708, 435 F. Supp. 389, 393 - 94 (1977). Simply 
stated, the statute is intended “to encourage U.S. shipowners to em- 
ploy U.S. labor whenever possible.” Mount Washington Tanker Co. 
v. United States, 69 CCPA 23, 28, 665 F.2d 340, 344 (1981). 

Although the court has considered the “proposed joint legal stan- 
dard” submitted by the parties, and has found it to be helpful, the 
court has not adopted that standard as suggested by the parties. 
Rather, the court will set forth the basic standard, or criterion to be 
employed in differentiating between new construction and repairs 
within the foreign repair statute. In accordance with this standard 
or criterion the Customs Service may establish more detailed and 
appropriate guidelines in order to assist its personnel and interest- 
ed parties. 

Mindful of the legislative intent and purpose of section 1466, the 
court sets forth the following applicable standard or criterion to be 
used in determining whether a specific item is part of the original 
construction of the vessel or is a dutiable repair, under the foreign 
repair statute. All work done and equipment added pursuant to the 
original specifications of the contract for the construction of the 
vessel, are not dutiable. Hence, all work performed and equipment 
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added, not required by the contract, are dutiable items under the 
statute. This basic standard is limited to work and equipment pro- 
vided within a reasonable period of time after delivery of the vessel. 
To give an extreme example, one cannot rely upon a 10-year service 
contract and call it a warranty clause. Were there to be no limita- 
tion on the period of time, as the government notes, a claim could 
be made that replacing a 9-year-old piece of equipment is not a re- 
pair under section 1466(a) since it was made under a 10-year war- 
ranty clause. Hence, it is clear that the court’s holding does not ap- 
ply to a service contract that, in effect, provides for the repair of the 
vessel. 

Furthermore, it is well to note that, under 19 U.S.C. § 1466(a), the 
question of dutiability is not necessarily answered by determining 
who should bear or has borne the cost of the work performed, but 
rather, whether the work was necessary to comply with the original 
specifications of the construction contract. 

Therefore, it is the holding of the court that the case is remanded 
to the Customs Service in order that it may determine which of the 
items in dispute are dutiable under 19 U.S.C. § 1466(a), pursuant to 
the standard or criterion set forth in this opinion. 

Accordingly, for the reasons stated, it is 

ORDERED that the case is remanded to the Customs Service with 
instructions that it determine in accordance with the standard or 
criterion set forth in this opinion, which of the items in dispute in 
this action are dutiable under 19 U.S.C. 1466(a). It is also 

OrperED that within 60 days after entry of this order, the Cus- 
toms Service will make its determination and report to the court 
the results of its determination on remand. It is also 

ORDERED that if the parties cannot agree as to the items in dis- 
pute, either party may move for a trial on the question of dutiabili- 
ty of the specific item or items in dispute. 
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